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Court of Appeals of the District of Columbia 


No. 5002. ! 

National Piano Manufacturing Company, Appellant, 

i 

! 

VS. 

Commission hi: of Ixteknai. Kkvkntf.. 


1 Docket No. 20480. 

j 

National Piano Manufacturing Co., Petitioner, 

! 

vs. 

I 

Commissioner of Internal Revenue, Respondent. 

i 

I 

Appearances: 

For Taxpaver: Jacob S. Seidman, Esq., F. Ej. Soidman, 
C. P. A. 

For Comm'r: Orris Bennett, Esq., J. F. Grcjanoy, Esq. 


1926. 
Oct. 11. 
Oct. 12. 
Dec. 11. 


Dec. 13. 

1927. 
Feb. 9. 
Mar. 12. 


Docket Entries. 

i 

Petition received and filed. Taxpayer jnotified. 
Copy of petition served on (ieneral Coijinsol. 
Motion for extension of time to Feb. 9, jl927 to file 
answer filed by General Counsel. 

Granted, both sides notified. 


Answer filed by General Counsel. 

Copy of answer served on taxpayer. Circuit Cal¬ 
endar. 

June 3. Motion to consolidate hearings under zrf2O4S0 and 
3333. j 

June 10. Granted. Both sides notified. 

June 10. Hearing* date set Aug. 16, 1927 at Grarjd Rapids, 
Mich. | 
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Amjy 10. Ilearinn - had before Mi*. Seifkin on merits. Briefs 
due Xov. la, 1!>27. 

Sept. i. i ranseript of hearing Amr. Id, BL7 tiled. See 


• ># >* >• > 


Ado * *• Motion tor extension to |)ee. .11, BL< to tilt* drift 

filed dy taxpayer. See dddd. 

Xov. *JS. (i ranted. 

Bee. dl. Motion for an extension to dan. Id, BLS to file 
drift*, tiled dy taxpayer. 

Bee. dl. Proposed tindinvfs tiled dv taxpaver. 

1 <>28. 

dan. 4. Ciranted. 

dan. Id. Brief tiled dv taxpayer. See dddd. 

dial', 20. Kindinirs of fact and opinion rendered (Seifkin). 

Judgment will de entered on Id days* notice 
under Rule do. 

duly B>. Motion for redetermination tiled dy taxpayer. See 


•>•>•>•> 

• »• »• >• » . 


duly 24. Ilearinir set An- Id, BLN. See dddd. 

July 2d. (’opy of TUolion served on (ieiieral Counsel. 

Ault. To. Motion for order of rodet erminat ion tiled dy (Jen- 
era I < ounsel. See 
Auvr. 11. < ’opy served on taxpayer. 

Au.ir. 11. < had*r that proceeding de continued without day. 

entered. 


Sept. 11. Xotiee settinir ln*arinir on Settlement Oct. 1. 1028. 
Oet. 1. Order of redetermination entered. 

BLN. 

Mar. 28. Stipulation of venue filed. Pourt of Appeals o|* 

n. c. 

Mar. 28. Betifon for review with assignments of emu* filed 
dy taxpayer. 

Afar. 28. Bra*eipf filed. 

Alar. 28. Statement of evidence lodged. 

Mar. do. Ih'oof of service of petition for review tiled dy tax- 
] »:iyer. 

Alar. do. Proof, of service of Statement tiled dy taxpayer. 

I learimr May 1. BLN. 

Apr. d. Objections to Pravipe filed dy (leneral (damsel. 
Apr. d. Odjeetions to taxpayer's Statement of Evidence 
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embodying sjatin lieu 1 hereof |lodged by 
Peneral ('ounsel. 

Apr. 1<. Prool o! service lo objections to statement tiled 
by < ieneral (’ouusel. 

1. t frdei* thal petitioner submit corrected Statement 
oi Evidence in lieu of proposed Statement of 
Evidence lodged by petitioner, entered. 

May Jl. Si a ten unit o} evidence lodged. 

JuneJS. Agreed statement ot evidence approved and or¬ 
dered tiled. 

.May *_b. Order enlarging time to July lb, prjp j'or prepa¬ 
ration of evidence and delivery of i}ecord sni¬ 
pe! it ion for review, entered. 

Xow. July J, 1JJP. the foregoing docket entries certified 

trom tin.* record as a true copy. 

I Sea I l . S. Board of Tax Appeals.] 

lb I). (JAMRiE, 

( Icrlc l . S'. Hn(iv<] nj 'Tax Appeals. 


filed t )<*t. 11, P>L’b, I nited States Boat'll of Tax 

Appeals. | 

[ nited States Board of lax Appeals. 

Docket Xo. 2048(). 

Xatioxal Piano Maxi*k act rr; i x i j Co., Petitioner, 


Pommissioxki; or Ixtkiixal Kicvexck, Respondent. 

Pci it'mu. 

I 

1 lie above named petitioner hereby petitions for tin* re- 
determination of the deficiency set forth by the Pommis- 
sioner of Internal Revenue in his notice of deficiency dated 
September IS, pil’d, and as the basis of its proceedings 
a 1 leges as follows : 

1. Tin* petitioner is an Arizona corporation will its prin¬ 
cipal office at lbOO 1’nion Ave., Prand Rapids, Michigan. 
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2. Notice of deficiency (copy of which is attached and 
marked Kxhibit ,A ) was mailed to petitioner on September 
IS. 192b. 

3. The taxes in controversy are income and excess profits 
taxes for the calendar years 1922 and 1923 and for 
S’),2 lo.Jo. 

4. The delenninntion of tax set forth in said notice of 
deficiency is based upon the following errors: 

(u) In arriviipr at tin* taxable income of the petitioner 
for the calendar years 1922 and 1923, the Commissioner 
erroneously failed to deduct a net operating loss sustained 
hv the pel it oner dti rin "• the vea r 1! >21. 

(L) In th(‘ computation of income of the petitioner the 
Commissioner failed to allow depreciation sustained dur¬ 
ing the vears 1922 and 1923 on patents owned hv the com- 
pony and used throughout the years in flic production of 
its product. 

4 “>. 'flu* facts upon which petitioner relies as the 

basis of its proceedings are as follows: 

(*.) 

1. The National Piano Mfu. Co. was organized under 
the laws of the State of Arizona on May 1. 1917. On that 
date it acquired substantially all of the stock of the Sparta 
Manufacturiiiu - < <>., a corporation organized under the laws 
of tin* State of Michigan, in exchange for which the Na- 
tional Piano M f ir. Co. issued $*3,840.00 par value of its 
own capital stock. 

2. The Sparta Mfir. (’<>. was enaa.uvd in the business of 
developing and leasing peanut-vending machines. 

3. 'Hie National Piano M fa;. (\>. was engaged in the busi¬ 
ness of mauufaeturina slot machine devices in connection 

i 

with the use of player pianos. 

4. l>eeause of the unprofitable operations of the Sparta 
M fir. 1 \>.. it was dpcide<l to discout inue t he business. 

o. On June 21. J921 a sale was consummated of all of the 
tangible and intanaible assets of the Sparta Mfa. Co. for 
$(>,000.00 in cash, which amount was only sufficient to pay 
approximately 440 of the company's liabilities. 

(>. As tin* result of the sale of all of the assets of the 
Sparta Mfir. Co. tin* stock of the Sparta Mfjy. Co. became 
worthless on June 21, 1921. 
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7. As at Mav 1, 191 < tlie fair market value of 


the stock 
least its 


of the National Piano Mfg. Co. was equal to a 
par value. 

S. The cost of the stock of the Sparta Mfg. Coi. acquired 
on May 1, 1917 was at least $83,840.00. j 

9. The petitioner suffered a loss in the yeat* 19*21 of 

$83,840.00 resulting from the worthlessness of [the stock 
of the Sparta Mfg. Co. | 

10. After applying the loss of $83,840.00 sustained as a 
result of the worthlessness of tin* stock of the Spjarta Mfg. 
Co., petitioner had a net operating loss for the [vear 1921 
of $41,729.90, without giving anv consideration to the de- 
preciation sustained on [intents, covered by itemi(l)) here¬ 
under. 

11. In his computation of taxable income for! the year 
1922 the Commissioner failed to apply such operating loss 
against the taxable income alleged bv him to have accrued 

to the petitioner. 

5 12. The Commissioner further did not ajpply that 

portion of the operating loss incurred during the 
vear 1921 which was not absorbed bv alleged t; 
come of 1922, against the profits alleged by the 
sioner to have been accrued to the petitioner during the 
vear 1923. 


ixable in- 
(Vnnmis- 


(b.) ! 

1. At the date of its incorporation on May l,j 1917 the 
petitioner acquired from its predecessors patents which 
cost its predecessors $191,300.00. 

1 • j 

2. The value of the patents as at the date oij acquire¬ 
ment by the petitioner was at least $0(12,941.29. 

3. The petitioner used the patents acquired at the date of 
incorporation throughout tin* years 1922 and 19|23 in the 
operation of its business. 

4. A ratable amount of depreciation resulting [from the 
exhaustion of these patents during the taxable y(j»ars 1922 
and 1923 has been sustained by the petitioner and jdiould be 
allowed as a deduction from taxable income. 

Wherefore petitioner prays that this Hoard may hear the 
proceedings and 

(a) Determine that the petitioner incurred an operating 
loss during the year 1921 of at least $41,429.90, which should 
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be applied against taxable income for the vears 1922 and 
1923. 

(A) Determine that the value of the patents acquired by 
the petitioner on May 1 , 1917 was at least $oG2,941.29, and 
that a ratable amount of depreciation resulting from tin* 
exhaustion of these patents be allowed as a deduction dur¬ 
ing the taxable years 11>22 and 1923 in the computation of 
taxable income. 

F. E. SEIDMAN. 

F. E. SEIDMAX, 

Counsel for Pel if inner. 

(Jrand Rapids Savings Bank Bid,Brand Rapids, Michi- 


6 State of Michigan, 

Count// of Kent, ss: 

S. I). Thompson, hereby duly sworn, says that he is 
Secretary of the National Piano Manufacturing Co., the 
petitioner named in the foreuoinir petition, and is duly au¬ 
thorized to verify the fore^oinir petition: that he lias read 
the foreiroinir petition, or had the same read to him, and 
is familiar with the statements contained therein, and that 
the facts stated are true, except as to those facts stated to 
be upon information and belief, and those facts be believes 
to be true. 

S. D. THOMPSOX. 


Sworn to and subscribed before me this 7th day of Oc¬ 
tober, 192G. 

(Seal of (\ II. Knoll, Xotary Public, Kent Bo., Mich.] 

C. H. KNOLL, 

Notary Public. 

My commission expires April 13, 1927. 
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7 Exhibit A. 

Treasury Department, Washington. 

Sept. | IS, 1926. 

IT:(’ A :2335-5-60D. 

Xational Piano Manufacturing Company, 
loOO Union Avenue, 

Grand Rapids, Michigan. 

Sirs: 

The determination of vour income tax liabijitv for the 
years 1922 and 1923, as shown in office letter dated August 
7), 1926, disclosed an aggregate deficiencv in tax 


to $5,216.23, as set forth in the attached statement 


amounting 


* 


I). IT. BLiAIR, 

Commissioner, 
By C. R. NASH, 

Asst, to the Commissioner. 
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Statement. 

IT :CA :2335-5-60D. 


In re National Piano Manufacturing Co., 1500 t nion Ave., 

Grand Rapids, Mich. | 

Deficiency 

Years. j in tax. 

1922 .| $4,812.18 

1923 . i 404.05 


Total.! $5,216 23 



Net loss as reported 

Additions: Loss for 1921 eliminated 


$3,232 43 
41,729.90 

i 

1 - 

I $38,497.47 


Adjusted statutory net income 
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(a) Since ;m audit of vonr return for the vear 1921 dis- 

• • 

closes n net income, the loss applied ns n deduction in your 
return for the taxnhle yenr under section l2<>4 of the Reve¬ 
nue Act of l!*!’! is eliminated. 


( Ynnputat ion of Tax. 


Xet income subject to tax 


$38,497 47 


Tax at 12 V ^ 
Original Tax 


$4,812 18 
None. 


Deticiencv in tax 


$4,812 18 


1923. 

Xet income as reported 

Additions: a. Loss for 1921 eliminated 


$82,9(57 SS 
3,232 45 


Adjusted statutory net income 


$86,200 33 


a. Tin* balance of loss for 1921 disallowed as a deduction. 
See adjustments for 1922. 


< Ynnputation of Tax. 


Xet income subject to tax 


$86,200 33 


Tax at 12 V; 
Oriirinal Tax 


Si t h i i •) 04 
10,370 99 


Deticiencv in tax 


$404 05 


Payment of the tax should not he made until a bill is 
received from the Gollector of Internal Revenue for vour 
district, and remittance should then he made to him. 

Xow, July 3, ]929. the foregoing petition certified from 
the record as a true copy. 

| Seal V. S. Board of Tax Appeals, 1924.j 

R. D. GAMBLE, 

Clerk r. S'. Board of Tax Appeals. 



NATL. PIANO MFG. CO. VS. COM. IXT. TiEVj 


0 


9 Filed Feb. 9, 1927, United States Boa|rd of Tax 

Appeals. 

United States Board of fax Appeals] 

■ 

Docket No. 2048(5. 

i 

i 

National Piano Mrs. Co., Brand Rapids, Michigan, 

Petitioner, 

vs. j 

Commissioned of Intkknal Revenue, Respondent. 

A ns icer. 

The Commissioner of Internal Revenue by hip attorney, 
A. W. Gregg, General Counsel, Bureau of Interiujl Revenue, 
for answer to the petition of the above-named! taxpayer, 
admits and denies as follows: 

1. Admits the allegations in said paragraph <jf the peti¬ 
tion. 

2. Admits the allegations in said paragraph <jf the peti¬ 
tion. j 

3. Admits the allegations in said paragraph <jf the peti¬ 
tion. 

("•) | 

, i 

1. Admits that tin* petitioner was incorporated! under the 
laws of the state of Arizona in 1917 and in said vear ac- 
quired substantially all of the stock of the Sparta Mfg. 
Company, a corporation organized under the laws of the 
state of Michigan in exchange for stock of tin* jpelitioner. 
Denies any knowledge or information sufficient |to form a 
belief as to the amount of such stock issued bv the!petitioner 
and calls for proof thereof. 

2, 3, and 4. Admits the allegations in said paragraph of 
the petition. 

5. Admits that in 1921 the working assets of t|he Sparta 

Mfg.. Company were sold for $0,000.00. | 

6, 7, 8, 9, and 10. Denies the allegations in said para¬ 

graphs of the petition. 

10 11 and 12. Admits that in computing taxable in¬ 
come for 1922 and 1923 the Commissioner did not 
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«t die alleged operating loss claimed hy the petitioner 
lor 11 } — I on account ot til** ;i 1 lei;e< | Worthlessness of the 
stock ot said Sj*arta Mli;\ t’ompanv. 

(Ik) 

1. A<imits that upon it> incorporation in 1P17. the peti- 
tioner acquired 1 roni it- predecessor patents which were 

<# a11 md on the hooks ot its predecessor in lie* amount of 
$101.::ih i.iii). 

- :| ti<l llanos lit** alienations in said paragraphs ot the 
pet it i o11. 

I)ciiir> -niorali;. and specifically each and every allega¬ 
tion contained in tin* taxpayer s petition not hereinhefore 
admitted, (piahtied. or denie*I. 

Wherefore it i> prayed that the taxpayer's appeal he 
denied. 

' a. w. 

(Ivneral (’nuns*}. Hurt (jn nf Internal Itennne. 
t M eon nsel : 

TIK >.M AS !>. I >i I >I J-:V, J|.., 

/nn'ia/ At Inf nr a. Ha r*,m nf Internal Hrrinur. 

Xow. July J, 1‘J’J‘J, the loreu'oin.ii' an>wer certified from 
t In* record as a t rue eoj >y. 

| Seal l . S. Hoard of l ax Appeals, 1P:M| 

H. D. CAM I»LK, 

1 ( 1 < i /. 1 . S. lit mill nf lax .1 /i fieal s. 

II l ni t ed St at es I »o;ird ot fax Appeals. 

I>ocket Xo. *Jn4S:<;. 


National 1 I’iano M an r factii;ixc (’»>., IVtiti 


< nier. 


( \>M m issioMu; < > f Ixtkknal I * i : v i . n c k. Despondent. 

Ainemlinenl /n Pettfn>n amI Iie.s/,,a//lent's (ienrral Penial. 

Mr. Seidman: ill eoniieetion with th«* aniendnieiit of tin* 
petition in Docket Xo. *_!*•.jsp concerning which reference 
was made in the opening remarks on the ease, i would like 



natl. piano mfg. co. vs. com. int. pf.v 


11 


to read into t Ik* record the amendment that the Petitioner 
asks leave to make. 

I lie Member: Very well. 

Mr. Seidman : 1 In* Pc! Pi eier asks to add tin* following 
assignment of error to Paranraph 4 of tin* original petition, 
subdivision “In the conipniat ion of the income of the 
petitioner tor tin* year 1P22 the ('onimissioner faijled to in¬ 
clude as a deduction lie- amount of 822,<M8.7b paiid bv the 
petitioner in that year and representing income taxes re¬ 
quired to 1 m* paid by i lie pet 1 1 ioner on belia 11 o 1* thel Xational 
Automatic Musie Company under the eonlractual jrelations 
existing between both companies, and subdivision II), in the 
alternative, should tie* payment ol .822,048.76 referred to 
in the fore,mum;- paragraph be deductible from 1021 income, 
then the ( onimissioner has laded to make such a deduction 
and has thereby lurtlier understated the net loss sustained 
in that year referred to in paragraphs 4-A and ,VA of the 
oi i.mnal petition. .May 1 asi< wliether the Commissioner 
consents to t In* amendment. 

Mr. l>euue]t : The <'ommissioner consents to thjc amend¬ 
ment and makes a general denial. 

(Ivxcerpt I I'oni transcript of hearing August 
Pane P4. lines 2 to 24, inclusive, and \ 
line 1.) 


lb, 1927. 
aim 175, 


X<>\\. duly • >, 1020, the 1 orecoilin' amendment toj petition 
and respondent s aiis\\«*r thereto < * i * r 1 1 1 i < * < l from tie record 
as a t rue coj »y. 

I Seal l . S. Hoard of Tax Appeals, 11 >124. | j 

ii. i). 

( l . S. l)</d t'(J 7 (f.r A ft/irals. 

Id l nited Slates Hoard of Tax Appeals. 

Docket Xos. and 20486. 

i 

Promulgated March 20, 1028. 

National Piano M an r factthing (umi'anv. Petitioner 

i ’ 

v. 

Com m issionei; ok Intiujnai. It* even r k, Kespomjlent. 

1. Incidence that i list rumen ts were si irued bv the (’oniinis- 
sioner or a duly authorized aimnl, and evidence as to time 
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(►1’ such simiiim', held not necessarv to constitute valid con- 
scuts, and 11 > 17 tax hold not harred. 

2. Since 1 he pqtit ioncr was not organized until May 1,1917, 
the respondent erred in including as its income for 1917 
the income ot tin* predecessor corporation Irom January 
1. 1917. to May 1, 1!>17. 

( poll tin* fact> In hi that the petitioner and another 
corporation wen* altiliated. 

4. In the absence ot evidence a> to the worthlessness ill 
11121 of tin* stock of a corporation which the petitioner pur¬ 
chased in 1 hi 7,; deduct ion because of aliened loss not al¬ 
lowed. 

a. Payment by petitioner of the income tax of another cor¬ 
poration held not a deductible item from petitioner's in¬ 
come. 

<b llrhl that respondent erred in reducing invested capi¬ 
tal of petitioner by use of “tentative tax". L. S. Ayers 
<(■ ('Dm/Kin //. 1 P>. T. A. 1 Ido followed. 

7. Special assessment under section 210 of the Revenue 
Act of 1!>17 allowed petitioner, where the value of a patent 
application at acquisition cannot be determined, and where 
amounts expended for development of patents cannot be 
determined. 

8. Pre-war credit dIf< rmined . 

9. Values of patents at time of acquisition determined for 
purposes of depreciation. 

10. Application of loss in 1021 against subsequent income 
allowed. 

Frank F. Seidman, (P. A. and Jacob S. Seidman, Esq., 
for the petitioner. 

Orris Bennett and John 1*'. Greaney, Esqs., for the re¬ 
spondent. 

A true copy. Teste. 

| Seal 1 . S. Board of Tax Appeals.] 

B. D. GAMBLE, 

(’Irrk l \ S. Board of Tax Appeals. 

IJ These ai;e proceedings for the redetermination of 
deficiencies in income and profits taxes for the vears 
191 <. 1922 and 1922 in the amounts, respectively, of $27,- 
loj.lf). S4A12.1S and > 404 . 0 . 5 . I he proceedings involve the 
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valuation of certain patents as of May 1, 1917, fqr the pur- 
pose of computing the allowance for exhaustion,! wear and 
tear, and as of July 8, 1909, for purposes of invested capi¬ 
tal. The petition in Docket No. MMMM, involving; the year 
1917, was amended to raise further issues with respect to 
the pre-war credit, the inclusion of the petitioner's prede¬ 
cessor corporation's income and invested capital in com¬ 
puting the taxable net income of petitioner and! affiliation 
of the petition with the Sparta Manufacturing! ('ompany 
from Mav 1, 1917. to December Ml, 1917. 

By further amendment the petitioner alleged error in 
Docket No. No. MMMM in that the respondent erroneously re¬ 
duced invested capital by decreasing the earnings available 
for the payment of dividends in 1917 by the amiount com¬ 
puted by him as an accrued tentative tax for the current 
year: that the respondent erred in failing to cojnpute the 
excess profits tax under section 1219 of the Revenue Act 

of 1917: and that assessment and collection of thejdeficioncv 

• 

are barred by the statute of limitations. An issuje peculiar 
to Docket No. 20480 is 1 hat respondent, in arriving at the 
taxable income of petitioner for the calendar years 1922 
and 1923, failed to deduct an alleged net joperafintc 
14 loss sustained by the petitioner during the year 1921. 

At the hearing the petitioner further anjended its 
petition in Docket No. 204^0 by a 1 leirinir that the respondent 
failed to include as a < h»d net ion from gross income in the 
year 1922 the amount of $22.O4S.70 represent in*** income 
taxes required to be paid by the petitioner on jbehalf of 
another corporation in accordance with a contract, or, in 
the alternative, if such amount is a proper deducjlion from 
1921 income instead of 1922 income that respondjnit failed 
to consider such amount in computing the net loss {sustained 
in that year. 

The proceedings were consolidated Du* hearing land deci¬ 
sion. ! 

Finding# of Fad . 


The petitioner in this proceeding is an Arizona corpora¬ 
tion having* its principal office at Brand Rapids, Michigan, 
and was organized May 1, 1917, to succeed a corporation 
of the same name organized under the laws of the) State of 
Illinois in 1909. 
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The Illinois corporation was engaged in the manufacture 
of automatic pianos under a patent termed the Kin^sley- 
Carlson patent, and other patents. Its authorized capital 
stock was $400,000. In 1011 net income was realized in the 
amount of $2,0.26: in 11)12, $21,570.24: and in 1012, $28,029.- 
65. r rh(‘ rights in tin* Kinifsley-Carlson patent application 
had heen obtained by the cor])oration on July 8, 10O0, from 
0. L. Pierce for $7)0.000 par value of preferred stock and 
$140,000 par value of common stock, and the opening jour¬ 
nal entry of the Illinois corporation dated July. 10o0. 
15 showed a value -ed to it of $190,000. On January 
1. 1911. there was outstanding capital stock and sur¬ 
plus in tin* amount of $198,000 on January 1. 1912, $201.- 
020; and on January 1. 1912. $226,290.20. 


The net income and invested capital of the petitioner's 
predecessor corporation, includini*; any amount on account 
of the patent application during the prewar period was as 


follows: 

Invested 

Year. capital. Net income. 

um . $s.nort.oo $2.e::«;.tH) 

1 D 12 11.020.00 21.o7e.2t 

itua . ati.aoo.20 2 s. 4 ao.fji 


Total . $ 00 . 410 . 2 e .So2.04o.s0 

Average . ls.470.17 17.34s. 63 


On .May 1, 1917, the petitioner acquired the assets 
National Piano Mp 1111 facturini*: Company of Illinois, 
which were the following patents: 


of tin* 
anions 


Patent No. 

Pate of 
application. 

I >ate 

of issue. 

Description on letters patent. 

1.071.040 

Mar. a. 

V.HIO 

Aim. 

2f). 1013 

Fein oj>erated auto, piano. 

1.012.427 

Jan. 10. 

1!M0 

Feb. 

lo. 1010 

opera film contact for auto. 

1.070.fi! »s 

May 4. 

1010 

Aim. 

0. 1013 

Player pianos. 

Self setting mechanism for 

1,008.217 

Aug. 7. 

1012 

July 

22. 1013 

Player jrianos. 

Auto. Player Piano having 

1.141..140 

Aim. 7. 

1012 

.Tune 

1. 1011 

self setting device. 

Coin operated auto, piano 

1.152.7S7 

July S. 

1013 

Sep. 

7. 1011 

player. 

A u 10 . musical instrument 

1.112.S12 

July is. 

1013 

Sepr. 

7. 1011 

with magazine. 

Automatic Player piano. 

1.217.271 

July l"'. 

lot a 

1 

Feb. 

27. 1017 

Auto, musical instrument 

1 . 203 . 34 s 

Feb. 7. 

1014 

< )<-r. 

31. 101 f. 

with magazine. 

Holler for Player pianos. 

l.lo2,SO)i 

Ma\ * k 

lOt 4 

Sep. 

7. 1011 

Multiple Coin Chute. 

1.114.010 

Jan. 7. 

1011 

Sop. 

2 s. 1015 

Coin detector. 

1.207.022 

Feb. 21. 

10 It) 

1 >ec. 

1 . ion; 

Dancing Toy. 







15 


NATL. PIANO MFG. CO. VS. COM. INT. LEV 


16 On May 1, 1917, when tlie petitioner! was organ¬ 
ized, no new books were opened, but ati the time of 
elosing the books as of December .‘>1, 1917, Jthe patents 
wore put on the books at a balancing figure of|$7(4,953.93. 
The new corporation took over all properties] of the old, 
and made an exchange of stock with the stockholders of the 
Illinois corporation. The authorized capital stock of the 
m*\v corporation was increased to $1,-00,000 of which $50,- 
()0() was preferred. The whereabouts or presejnt existence 
of individuals connected with the predecessor j corporation 
are now unknown to the petitioner. The plant Continued to 
produce automatically selective pianos. 

The following is a list of automatic pianos produced by 
the petitioner and its predecessor: 


1909 

1910 

1911 

1912 

1913 

1914 

1915 

1916 

1917 

1918 

1919 

1920 

1921 

1922 

1923 

1924 


1 

I 

6 

Total. 

42 ! 

48 

40 | 

88 

87 | 

175 

119 

294 

232 

526 

213 

739 

240 j 

979 

369 

1,348 

58 

1,406 

173 

1,579 

444 

2,023 

768 

2,791 

345 

3,136 

496 

1 3,632 

520 

4,152 

va riom 

f States lw 

• 


December 31, 1924, except 148 which werel lost by ob- 
17 solescence or fire. On December 31, 1910, there were 
979 pianos in distribution in eight Staes and on 
Dor-ember 31, 1924, there were 4,152 in twenty-four States. 

This patented piano was vitally different from any other 
in the field in 1909 and nothing of its kind has, since been 
produced. There were other mechanical pianos jwhich were 
worked upon the slot principle, but they had no automatic 
selectivity. There was one piano which contained a dial, 
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which, it* turned, would select a tune, but the piano manu¬ 
factured by the National Piano Manufacturing Company 
was operated by simply inserting a coin in a slot opposite 
the name of the tune desired. The quality of the piano 
of the National Piano Manufacturing Company was such 
that it was ppssihle to put it in restaurants and other 
public places. The pliably of the music was also an im¬ 
provement over that of the other types. 

Despite the fact that then* wore other large businesses 
of the same general nature, the National Piano Manu¬ 
facturing Company withstood all competition and did no 
general advertising. In the early days one man placed 
pianos as fast, as tin* company could produce them. The 
company borrowed no money for purposes of producing 
pianos. Tin* National Piano Manufacturing Company did 
not manufacture pianos, but purchased them and then in¬ 
stalled its patented devices, which consisted of some .‘1,000 
parts. 

IS (>n Juno d. Pd Id. the National Piano Manufacturing 

Company of Illinois entered into an agreement with 
the National Automatic Music Company, the pertinent por¬ 
tions of which are set forth below: 

\\ itnesseth : 

1 . First party [petitioner! is tin* owner of. certain rights 
to manufacture automatic pianos and proposes to sell such 
pianos to the party of the second part under the terms of 
the agreement. 

Tin* party, of tin* second part agrees to purchase au¬ 
tomatic pianos from the first party and the parties hereto 
agree that tin* first party shall sell and deliver to the 
party of the second part all of the pianos manufactured 
by it up t<* $1,000,000 and that the party of the second 
part will pay and deliver to the party of the first part, so 
long as it has capital stock in its treasury for such pur¬ 
poses, the sum of Seven Hundred and Fifty dollars for 
each piano so sold to it, said payment to be in capital stock 
of the party of the second part at par. 

(<7) The party of the first part will procure the installa¬ 
tion of all pianos manufactured by it in favorable public 
places under contracts with the owners thereof whereby a 
portion of the gross earnings of such pianos shall be ac- 
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compensa- 
stalled and 


cepted by the owners as and for a rent and 
tion to them for permit tin**- tin* pianos to be ii 
maintained upon their premises. The exact proportion of 
such gross earnings to be paid to each of sai(j owners to 
be determined by the party of the first part fiiom time to 
time. Tlie balance of the earnings of each of s|uch pianos, 
less the amount of 20% paid to the first parti for main¬ 
tenance as hereinafter provided, hereafter called the net 
earnings shall be paid to the party of the second part. 

(b) Out of the net earnings from the pianos, the party 
of the second part shall distribute' among lliej holders of 
its stock, as often as once a month, a dividend jof not less 
than one per cent on its outstanding capital stdek, if same 
has been earned, and the balance of said net eaijnings shall 
be paid into a surplus fund to be used as hereinafter pro¬ 
vided. | 

19 (c) The party of the first part will maintain all 

such pianos in repair and change the mimic thereon 
as often as in its judgment may he required and y-ill change 
the locations thereof whenever in its judgment| it may be 
necessary, paying all the expenses of operation jand main¬ 
tenance of such pianos, including tin* expenses', of weekly 
collections, and shall receive as compensation twenty per 


cent (20%) of the net returns, after payment of percentage 
to location lessee. 


! 

(e) The surplus fund of the party of the second part 
may be invested in new pianos which shall b<* .sold to the 
party of the second part by the party of tlioj first part 
for cash at Seven Hundred and Fifly dollars | each. At 
least twenty-five per cent (27)0/ ) of tin* net earnings of 
all pianos shall be paid into tin* surplus fund anil all earn¬ 
ings from the pianos acquired from the surplus fund after 
payment of twenty per cent (20% ) for maintenance has 
been paid to the party of the first part, and tjwenty-five 
per cent (25%) placed in the surplus account for invest¬ 
ment in additional pianos, the balance of the earnings shall 
be available for additional dividends to the stockholders, 
until such time as the surplus amounts to the entire capi¬ 
tal stock outstanding, and thereafter, all earnings of the 
pianos may become available for dividends as njiay be di- 
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n‘cl(Ml by 1 In* r>o;mi of Director- of said Xational Auto- 
Music <ompanv. Xo stork of the party of thr ..ml 

|».ii i 1m* issued a it a i 11 s t pii*i!ios piiivhas»»< 1 t roni sur¬ 

plus. 

f f |<4 1 *• 11*t\ oi tin* first p;irt agrees to sell all piunos 
III.111II t .let IN e< 1 by p Jo tile party ot the second pa rt until 
siirli time ns the capital stock of the party of the second 
l >:l, 't "hull have hern fully issued iii payment for pianos 
SO sold and until then the second party shall have tin* e\- 
clusi\e riidit to purchase the pianos niauufact ured bv tin* 
first party. 


*’■ ^*> s contract shall remain in force and he binding 
I! l’° n the parties hereto for a period of ten years from 
date hereof. 

IiN* National Piano Manutact nriuii' ('oinpany made 
money upon the sales ot pianos, hut lost money under the 
sei \ ie11m agreement. I In* allow agreement was in force 
on May 1. I!d7. 

* I** l-d». prior to May 1. a *_p>od deal ot stock n | 

the X a: i o 11 a 1 I i a 11 o Mann; act iiriiii^ t ompanv was 
‘ioal; in hy tin* stockholders, at prices of from s;;o0 to 
s4n,) per share. There were severed hundred stockholders 
in May. Pd<. in l!d 7 and subsequent thereto ahout 7».0U<> 
or h.HOM shares <>f ^i«-]c were sold. 

f 1 1 o r l o 1!' 11 su list a n t ia I p roti t s had heen made a ml d i \ i- 
donds declared, some of this hein- dock which had l.een 
obtained as payment for pianos. In lid 7 . after May. the 
stock ot the National Automatic Music <’ompanv was sell- 
for >lo per share, par value heinir £10. 

1 he war did not alteet the ]>etitioncr’s business until the 
[ tiite<] States (iovernnient. in lids, restricted the manu¬ 
facture o! pianos as non essentials, when the plant of the 
petitioner was closed. 

from l!>ld jo ltd, the average laimible assets of the 
Xational Piano M fir. Company of Illinois wen* about sbik- 
()t H i. I) u 11 ii 14 : Iiis pe r i o< I a pro ti t o { a bon t s. ’.()i i per piano 
was realized. The valuable life of patents issued subse¬ 
quently would expire on August -JO. 11 Fin, the expiration 
date oi the basic patent, by reference to tin* basic patent. 

1 he president of the Xational Piano Manufacturin'** Com- 
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pany of Illinois was aCo president of the Spaiia Manu¬ 
facturing (’ompany in 1917, wliirli latter company produced 
a coin-operated peanut machine which was distributed in 
the same manner as automatic pianos. r Ijhe Sparta 
-1 Manufacturing Company did not manufacjture all of 

the machine, it" hu-dness beim;- niainiv ins ailin'*- ilie 

. . _ ■ 

]>atented eoin slot devire. During; 1917 the employees of the 
Xational Manufaet urine; Company often worked in the 
Sparta Mannfaet urimr Company ahniu - mechanical or en¬ 
gineering lines. 

Tin* Xational Fiano Mann fact urine; Company njiade loans 
to the Sparta .Mannfarturine Company from tinjie to time 
and tin* Sparta Mannfaeturine (’ompany accoujnl on the 
ledger of tin* Xational Piano .Mannfarturine | ('ompany 
showed t he followin’’ : 


1919 

urn; 

1917 


1 )r!»il. 

s:;.i;p 7 .:>!) 
•J.01 CCS 
11,444.09 


< ’red il. 

•j.pcc.jp 


I »:i laiK't*. 

$791.20 


l , S4.:>) ! 1.727.95 

915.00 | ii,i- 9.09 


On May 1. 11M 7, the Sparta Mannfaet urine Company eon- 
sol i da t ed with the pet it iom-r. tin* 1 a 11 er pn rcdiasi 11 ii* t lie st oek 
of t he former. 

(>n d urn* 21. 1921.t he work! ne asset s of the Sparta Mann¬ 
faet urine (’ompany were sold for SO.oimi. 

’I’he taxable net i.neoine of the Xalional I Jano j Mauufac- 
t urine (’ompany of Illinois from January 1 to April JO, 
191 <. was S ] Ii ; i n <1 the taxable net i neoine of the pet i- 

tioner for the period May 1, 19 0. t<» I ’comber .*11, 190. was 
SbO.JOU.CS. From May 1. 190. to Oeeember .‘11. 1017, the 
Sparta Mannfaet urine (’ompany sustained a net loss of 
$19,044.SO. 'The income and prolits-tax return of 1 he peti¬ 
tioner for the year 1917 was filed on March JO, 19IS. 

The petitioner’s re1urn> were prepared on an accrual 
basis. | 

The patent leeal service aceonnl in the books of the peti- 
lioner and its predecessor contained entries durine 
22 the period from November U, 1912, to July 1, 1922, 
credit ine palent leeal sei-vice on aceount of expenses 
in a total amount of $5.414.40, $2,109 of which Cas up to 
May, 1917. In 1922 this aceonnl was transferred to the 
patent account. Between 1919 and 1917 expenditures in 
connection with the patents and experimental work had been 
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incurred and clarion] to expenses in an unknown amount. 

I ho dividends paid by the National Piano Manufacturing 
( ompany of Illinois won* as follows: 



Preferred 

Ann. »>f 

Common 

Amt. of 

i ear. 

stock .Tun. 1. 

• li vit!**n*l. 

stock Jan. T. 

dividend. 

1012. . 

$7)0,000 

$3.7)00 



1013. . 

7)1 H )l )l ) 

3,7)00 



1014 

f>().()(H) 

3,7)00 

$177,400 

$42,040 

1015 

. 7)0,000 

3.7)00 

177.SI >0 

53.340 

ion; 

7)0.000 

3,7)00 

1 70,000 

53,700 

1017. . 

7)< >,( M H ) 

1 ,77)< ) 

183,000 

30,800 


The foil owin.iT is a schedule 
National Piano Manufacturing 
deduct mg depreciat ion : 


of the fixed assets of the 
('ompany of Illinois after 


1013. . . . 

1014.. . 
101 ;“) 
101f>. .. 

1017.. . 


$5,023.58 

7,332.81 

8,814.42 

10,343.40 

15 , 445.72 


Hx* petitioner liled its income-tax return for the vear 
14__ on March P>, 1023. An item ot $22,048.70, tax for the 
}o«n 1 d_ 1 paid in 1022 hy tin* petitioner on account of the 
National Automatic* Music Company, under an alleged 
uim cement. was not deducted on the return. 

I he following schedule shows the net profit, loss 
on service contracts, tangible net worth and net 
worth ot the petitioner and its predecessor from 1013 to 
1.L4, a> leflected hy the hooks of tlie two corporations: 


Yen r. 


loirt . 

UM T . 

10IA . 

inn; . 

PUT . 

inis . 

lot!) . 

1920 . 

pain .AAA 

11)1*2 . 

lin*:: . 

nut . 


* Losses. 

**I >e licit. 


Not profits 

I. oss on 
scrvi«v 

per biM>k". 

rout raei s 

sl*n o::: 

J?0.2« 54.47 

7(5.423.24 

17.::::s 21 

n2.7oo.01 

2::. is7.se, 

(55.711 .or. 

2s.O 12. or, 

(14. i o 

. >.»s t .4. > 

* 4 l . 4 • 1 4 . 1 7 

4A.i57s.d2 

* ie.:.»;vji 

• i!. 4 oi i 4 , 

,, _ _ 

4 4 n. i.; 

so.*2;:i.«;i 

n t >;,( ic.i’ 

l Pa.aM.ru 

72.o71.tr: 

loo.(5At;.oi 


# 1 .o.. i .iv, 

s'.).4 i 

•'s.t 

<;s.ir» 


Tangible 

Net worth 

net worth 

lH*r hooks 

Jan. 1. 

Jan. 1. 

$2A.« h irj.jKi 

$226.35)0.20 

4s.s7A.sr; 

2Al.S70.sr, 

77.241.4!) 

2sl S7A.2S 

72.(510.41 

27S.040.19 

s7.327.rt!) 

2O4.0A1.OS 

202.24o.ss 

l.( >71.30S.3A 

102.201.37 

ssl.40A.SS 

si .sr, 2 .r»r; 

S0A.7P4.17 

A3. im.go 

s3A.s4A.3A 

•* I7.ri07.no 

<;*5';.A(52.r::t 

**3.iA3.40 

• »• >•>.( ist.rj); 

70.121.01 

73(5.071.2S 
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The following instruments in writing were executed bv 

C? v., I •> 

the petitioner: 


I! 'aii 


m er. 


National Piano Mfg. To., a corporation organized under 
the laws of the State of Arizona, in consideration of the 
assurance given it bv officials of the Income Tax jlTiit of the 

I 

Bureau of Internal Revenue that its liability for jdl Federal 
taxes imposed by the Act of Congress, approved Septem¬ 
ber 8, 191C, as amended by the Act of Congress approved 
October 3. 1917. for the year ended December yl, 1917 on 
its net income received from all sources in said lyear, shall 
not be determined except after deliberate, intensive and 
thorough consideration, herein* waives anv and all statutorv 
limitations as to the time within which assessmjents based 
uj)oii such liability may be entered. It is understood, how¬ 


ever, that the above corporation does not, by tin 
of this waiver, admit in advance the correctn< 
assessment which mav be made against 


I* execution 
ss of any 
t for said 


24 


year by the officials of the Income Tax Dipt. 


Executed Ibis 4th dav of Februarv, 19| 
(Signed) NATIONAL PIANO MFd. 


21 . 

V)., 


Bv JOSEPH RENIIIAN, 


Co rhorat ion. 


Vicc-I'Ycsidcnt, 


[CORPORATE SEAT..] 

Attest: 

S. D. THOMPSON, 

Secret art). 

Approved Feb. 7, 1923. 

I). II. BLAIR, 

Commissioner of Infernal Herenne 
Income amt Profits Fax Waicer 


February 2b, 1924. 

In pursuance of the provisions of subdivision (<i) of 
Section 250 of the Revenue Act of 1921, tin* National Piano 
Mf g. Co., of Grand Rapids. Michigan, and the (\>njimissioner 
of Internal Revenue, lierebv consent to a determination, 
assessment and collection of the amount of income, excess- 
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profits, or war-profits taxes due under any return made by 

or on behalf of the said National Piano Mfg. Co. for the 

years 1017 under the Revenue Act of 1021, or under prior 

income, excess-projits, or war-profits tax Acts, or under 

Section MS of the Act entitled “’An Act to provide revenue, 

equalize duties, and encourage the industries of tin* Cnited 

States, and for other purposes,’* approved August 5. 1000. 

This waiver is in etfeet from the date it is signed bv the tax- 

payer and will remain in effect for a period of one year 

after the expiration of the statutory period of limitation. 

or the statutorv period of limitation as extended bv anv 

waivers already on file with the Bureau, within which 

assessments of taxes mav be made for the vear or wars 

• » • 

mentioned. 

NATIONAL PIANO MFG. (X).. 

Tax pa ifrr % 

By S. I). THOMPSON, 

Sec ’//. 

D. II. BLAIR, 

( 'oitnni.c.cioucr. 
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I a conn ant/ Profits Tax Waiver 


(For Taxable, Years Faded Prior to March 1, 1021.) 


January MO, 1025. 

In pursuance of the provisions of existing Internal Reve¬ 
nue Laws National Piano Manufacturing Company, a tax¬ 
payer of Grand Rapids. Michigan, and the Commissioner 
of Internal Revenue hereby waive the time prescribed by 
law for making any assessment of the amount of income, 
excess-protits, or war-protits taxes due under any return 
made by or on behalf of said taxpayer for the year(s) 1017 
under existing revenue acts, or under prior revenue acts 
This waiver of the time for making anv assessment a? 
aforesaid shall remain in effect until December Ml. 1025 
and then expire except that if a notice of a deficiency in tax 
is sent to said taxpayer by registered mail before said dat< 
and (1) no appeal is filed therefrom with the Cnited State.' 
Board of Max Appeals then said date shall be extended 
sixty days, or (2) if an appeal is filed with said Board then 
said date shall be. extended by the number of da vs between 
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the date of mailing of said notice of deficiency and the date 
of final decision by said Board. 

' NATIONAL PIANO MFG. I CO., 

Taxpayer f 

By S. 1). THOMPSON, | 

Sec'y-Treas. \ 

1). H. BLA1K, ' I 

Commissioner. 


Income and Profits l ax Waiver. 

For Taxable Years Ended Prior to .January! 1, 1922. 

• j ~ 

Grand Rapids, Mich., Nov. 119, 1925. 

In pursuance of the provisions of existing Internal Reve¬ 
nue Laws National Piano Manufacturing Oo.j of Grand 
Rapids, a taxpayer of Grand Rapids, Michigan, and the 
(Vnnmissioner of Internal Revenue hereby wai\fe the time 
prescribed by law for making any assessment of (he amount 
of income, excess-profits, or war-protits taxes jdue under 
iiiiv return made bv or on behalf of said taxpayer for the 
year (or years) 1917 under existing revenue aetjs or under 
prior revenue acts. 

This waiver of the time for making any assessment 
2(> as aforesaid shall remain in effect until December 31, 
192b. and shall then expire expire excepj that if a 
notice of a deficiency in tax is sent to said taxpayer by 
registered mail before said date and (1) no appeal is filed 
therefrom with the United States Board of Tajx Appeals 
then said date shall be extended sixtv da vs. orj (2) if an 
appeal is filed with said Board then said date shall be ex¬ 
tended bv the number of daws between the date iof mailing 
of said notice of deficiency and the date of final decision bv 
said Board. 

NATIONAL PIANO MFG. CO., 

Taxpayer , 

By S. I). THOMPSON, 

Sec’?/. 

D. H. BLAIR, 

Commissioner. 

cad. 


I 
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Iii 11)2.”) tin* petitioner and tin* National Automatic Music 
Company consolidated and tin* new company was called tile 
Automatic Musical Instrument Company. As of Decem¬ 
ber 21, 11)2.'). the patents were put upon tin* books at a value 
of $1,39<V2K">. 

In its return, for 1D17 the petitioner entered the patents 
at book value for invested capital purposes, but did not 
deduct any exhaustion thereof in computing income. The 
respondent disallowed the entire amount claimed as in¬ 
vested capital |und made no deduction from income for 
patent exhaustion. 

For the years 11)21 to 11)22 the petitioner deducted ex¬ 
haustion on $11)1,200 the amount at which tlie patents ap¬ 
peared on the books of it> predecessor, upon a basis of a 17 
year life for tin* patents. 

On May 1. 11*17, the patents had a fair market value of 
$250,000 and a life ending August 20. 1020. 

27 In its return for 11) 17 the petitioner did not coin- 

putt* its predecessor's pre-war income and invested 
capital, but took the 7 per cent minimum deduction, which 
rate tin* respondent u>ed in arriving at the deficiency. For 
the year 11)17 tin* respondent computed the tax as if the 
petitioner had hern in existence durinir the whole year and 
determined that its taxable* income was $70,212.01. 

In eomputinifitIn* deficiency for 1017 the respondent set 
up a tentative income* and excess protits tax for 1017 of 
$20,701.40. on tin* basis of an income of $70,212.01 and in¬ 
vested capital of $01,201.21. Fro rata earnimrs available 
for dividends were then decreased by him to tin.* extent ot 
the proportionate amount of tin* accrued tentative tax. 

A subpuma timers front/ was served upon the respondent 
requirin'; him to produce certain data as to comparatives, 
lie failed to comply with ttn>. 

Opinion. 


SiKFKix : This proceed! m; raises questions as to: 

1. Whether assessment and collection of taxes for tlie 
vear 1017 are barred by the statute ot limitations: 

2. The inclusion of income of the petitioner's predecessor 
in the petitioner's income tor the year 11)17: 
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O'. 
— * / 


for each of 


3. Affiliation of petitioner and tin* Sparta Manufacturing 
Company; 

‘28 4. Respondent's failure to deduct front taxable in¬ 

come in 1922 and 1923 an allowed net <>]»k*i*atiiliv less 
sustained by petitioner in 1921: 

5. The deduction from income of petitioner o|' $’22,948.70, 
which was the amount of inconn* tax of tin* National Auto¬ 
matic Music Company for the year 1921, wliifh the peti¬ 
tioner paid in 1922 under an alleged agreement ; 

6. Deduction of tentative tax in the computation of earn¬ 
ings available for dividends: 

7. The value on July s, 1909, of an application for a pat¬ 

ent, for purposes of invested capital for each Jf the years 
in controversy; j 

8. Relief under section 210 of the Revenue Act of 1917; 

9. Pre-war credit: 

10. Patent values as of May 1, 1917. for purposes of cal¬ 
culating exhaustion, wear and tear on patents 

the vears in controversv; 

% • 

11. Application of 1921 net loss against 192f> and 1923 
income, in the event that application of exhaustion, if al¬ 
lowed, results in a net loss during that year. 

1. The return for the year 1917 was tilejl on March 

29 30, 1918, and the deticieiiev loiter was dated February 

• * 

20, 1925. On February 4. 1021, llie petitioner exe¬ 
cuted an instrument in writing designated a waiivor, by tin* 
terms of which the time for assessment of 191 ll taxes was 
extended indefinitely. This “waiver*' was signed on be¬ 
half of the respondent on February 7, 1923. 

Another instrument, bearing date of Februaijy 20. 1924, 
extended the time for determination, assessment and col¬ 
lection of taxes for 1017 for one year. Xo djate of ap¬ 
proval by the respondent appeal’s upon tin* instrument. 

On January 30, 1927), another instrunumt wa|s executed 
by the petitioner extending the time for assessment of 1917 
taxes to December 31, 1027), provided that if a notice of 
deficiency in tax was sent before that date, the tjme should 
be extended 00 days, or if an appeal was fihujl with the 
Board of Tax Appeals, the time should be extended by the 
number of days between the mailing of the notice of de- 
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lt'lfsfrr.< i>f (thin du-i Ltd Stitt.i/f ( ii'l 1 ( 1 • lit f ><i U (f. 0 I*. !. A. 

<117 : ; t n«1 (i i * aL>cl: M ill s. ! K I». T. A. l’_! x 1. | *r* >z n 11 lua t <** I .1 an¬ 
na ry 14. lhlN. w** held that it is n<»i mx-es-ary for the (\»m- 
missi* unu* to ] mtsou.m 11 y siiru n'lsi nt*-. 

ill / rtfsfers nf (fit in i/iff/ ! 1 1 if Siiin't if ("if' ( ’ • - m / >U it tf. s n />i<l , 
* stated: 

11 is a Tenera I j*r 1 1u• ij»!4* to |m-Minio that ]*u 1»!i<* <*!iicials 
act correct !\ , in ;pci > r< In lie** with i hi* l;i\\ and 11 1 < * l r instruc¬ 
tion-. until tin* conlrnr> :*j»• *;il*^. (L/firh v. .Inn riitin 

( l I if A .1 llllltllf ( l> Ill jllflt/f. 1 . »*> i « • I J . 4 * 11 I il U li<i.'.< V. fill'll, 

1 \\ ! i« *n t. 4 S ’2. 1 ^4. :t ii* 1 ( • • 'tt * a' * > v. IL • v -. 1 _'o l . S. < *o. >, L‘J‘2. 
Kvni if it con lit I**- a s-a in* ** I f:o:n th** men* s! io\v i il*,:* that 
11«<* consent > were not j***rsnnal In si* ii**.I l<\ tin* < ommis- 
sioii.-r of Interim! l*Vv« nin*. that tin*'. «1 1 *l not thou become 
rtlcct iVc so as to Sll- j tell*! th** ru mi i ipt <>! the statute. the 
recoil I is sufficient !** show that the ('onimi'‘"ioi!cr*< office 
(*oii> u 1* *rei 1 the consents valid aU'l i hat tin* < * minu-su mer 
himselt, «*\'**ii it la* ha«l 1 1 «»T ih*ne -o !***ion*. rat itied and a|»- 
]»ro\ed that which had l»eeii doin* wii**n he made his tinal 
deteianinatn»n ot the d**ti« ii*ucie> and mailed notices th**reot 
t <» t he | >et it loners. 

Wear** o} the * > | * i 111 * a i that t; i < * -e instrument- cons! 1 1 a 1 cd 
valid consents i<» extensions **t tin* tun** tor determi- 
*11 nation, assessment and ced<eiion **i taxes |or 1! 11 <, 
to February 1020, an*! un*!er section ’J, ( (L) < * t 

the Revenue Acts of 1024 and 1020. assessment and collee- 


XATL. PIANO MFG. CO. VS. COM. IXT. PEW 

tion is not now harred. i-mee this proceeding is 
inii - and since, under tin* Revenue Act of ld2d, tli 
sionor is prohibited from making an assessment 
proceeding is .pendiim'. S-*e sections 277 {If), 2< 
2Sd (//) (r) dj tin* Revenue Art of 1!>*2(). 

-• I lie re-pendent, in computiim the tax lial»i 
pel itioner lor I dl <. considered its net income as 


27 


now pend- 
e t ommis- 
jwliiie such 
if 4 {a ) and 

ity of the 
r7(i.21 :>.()!. 


i> stipulated hetween the parties that sbd.T.M>.(j;s was the* 
true net income of the petitioner from May li, 1P17, to 


Ihvember d 1, ldw.and that the balance was iuc< 
petitnuier s predecessor in 11*1 < prior to Mav 1, 


one to the 
PI 7. The 


petitioner was organized on May 1, 1P17. It is jelear that 


it is not liable in this proceeding,' for taxes of an 
porat ion 

I In* officers oi the Sparta Manufact uriny 


other cor 


bimipany, 

v.hieh produeed a peanut macliiue. and the petitioner were 
the same. Koth eonceriis produced a coin-operaled slot 
tnacuiiie. each installed only the slot mechanism instead of 
maim! act unny 1 lie whole mac!i: ne. each dist ribut ed its prod¬ 
uct in the same manner over the same general tieljd, and tin* 
employees ot the petitioner often worked in th(|* plant of 
the Sparta .Manul act urine' * ompany alone mechaui- 
eal or eiiyiiieeriii.e: lines. On May 1, l!M7j tlie peti¬ 
tioner con.sojidaied with tins oomnanv, bnviinir all its 
• • * • • ~ 

>tock. It is stipulated between the parties t!ia 1 if the peti¬ 
tioner and the Sparta Manul act urine; ( ompanxj' w(*r(* in 
closely related businesses since May 1. 1P17, the ojtiier facts 
iiec'essa ry lor eon.soli da I hm a re present. it is fnrljher si ipu- 
lated that from Ma\ 1. 1017, to l>ecember Ml, ! 1017, the 
Sparta Ma.nulaet urine ( ompau\ sustained a tajxable net 


ompanies 
lability of 
1 upon a 


h»ss o| S111.( • 1 -{-.St I. | he evidence shows that these < 
were in closely related businesses and the tax li 
both companies should, ttlerelore, be determine 

consolidated basis. 

4- i ctilioiier alleges that the respondent, in cjomputim*' 
tin* taxable income oi tee petitioner I or the calendar years 
Id— and IP-*-*, erred in lailiny to deduct an alleged net 
operating loss sustained durum' the year ]d21. This was 
abated m the petition as beimr in tin* amount of sjwfs 40.00, 
and alleged to be due to the Wofl h Icssliess of tll<[ slock of 
ihe Sparta Manufacturing (’ompany. which the petitioner 
j hi i chase* 1 on May 1, 101 i hi* respond(‘i)l adapts in his 
answer that the working assets o! the Sparta Majuufactur- 
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ine; Company we*jre* sold on dune 21. 11*21, tor $(5,000, but in 
its brief, the petitioner lias apparently abandoned this 
point. An exhibit introduced in evidence indicates 
22 that pet it i * > i i e r paid $S1.11*0 for stock ot the Sparta 
Mann fact urinu Company. Xo evidence was intro¬ 
duced to show that tin* >tock ot the Sparta M a nut act urine, 

(’oinpany became worthless. or it so, when, and it is there¬ 
fore impossible to determine whether a loss was sustained 
or not, (*ven it a loss could be sustained on stock ot an 
a Hi liated company. See I mini Shifrs 1 rust ( ohi puny, 1 
1 >. T. A . bill ; II. S. ( t'ncL'r /' ( n.. .) f >. 1 . A ..*>•>! . 

o. In 1 i >22 the pet it inner paid tin* 11*21 inconn* tax ot the 
National Automatic Music Company amounting to $22,- 
04S.7b. hi prepai'iim'its return for 11*22 the petitioner made 
no deduction for this, but now claims that the payment ot 
this tax was deductible as part of tin* cost incurred in de¬ 
riving the income from servicing the pianos sold to the 
National Automatic Music Company. 

The pertinent portion ot lie* contract is as tollows: 

(r > 'The party of the first part will maintain all such 
pianos in repair and ehanu'e the music thereon as often as 
in its jiidnieiil may be required and will change the loca¬ 
tions thereof wln*ne\er in il> judgment it may be neces¬ 
sary. paying all tie* expenses of operation and maintenance 
of such pianos, includine tie* expi*nse of weekly collections, 
and shall receive as compensation twenty per cent (20/< ) 
of the net returns after payment of percentage to location 
lessee. 


Nothing in lie* contract indicates that the petitioner as¬ 
sumed tie* obligation of paying tin* income tax of the 
24 National Automatic Music Company and petitioner 
has. therefore, not shown that its payment thereof is 
a deductible item. 

b. In computing tie* deficiency for 11*17. the respondent 
set up a tentative tax of $2(1,71*1.41*. which was deducted 
by him on a pro r,ata accrual basis from earnings available 
for dividends. 

1 In* petitioner contends that the computation is erroneous 
because* the earninir and dividend thru res include the earn¬ 
ings and dividends of the* pivelecesseir company, and fur- 
the*r cemte*nd> that the use* of an ae*crued tentative tax is 
impre>per. 
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We must hold that the respondent has erred jin this re¬ 
spect, since, in L. S. Ai/cr* d' ('<>., 1 1>. T. A. 1135, we held 
that the invested capital of a corporation may j not he re¬ 
duced, in determining the extent to which a (|ividend is 
paid from current earnings of a year, by a “tentjative tax'’ 
theoretically set aside out of such earnings proj rata over 
such vear. 

• 1 

7 A’ 8. On duly 8, 1909, the petitioner's predecessor ob¬ 
tained from (L. Rierce, tin* rights in the l\injpsley-(Pri¬ 
son Patent ap]>licatiou for $140,000 par value of i^s common 
stock and $7)0,000 par value of its preferred st|>ck. At a 
meeting on this day, tin* hoard of directors stated that they 
believed that the patent application had ;l fair cash 

35 value of $190,000. 'Then* was also received for the 
$190,000 stock, besides the rights in the application, 

the right to any application which might afterwards be 

made bv Pierce or the inventors, Kingslev and Parlson, 
• * • 

covering the invention or any improvements theijeon. 

The whereabouts or existeiiee of the parties tojthe trans¬ 
fer of the patent application are now unknown to the peti¬ 
tioner. 

The petitioner asks that we determine, if possible, the 
value on duly 8, 1909, of this application for purposes of 
invested capital. 

Section 207 (a) of tin* Revenue Act of 191/, provides: 

j 

(3) (b) ’ ‘ ‘ but good-will, trade marks, trat|le brands, 
franchise of a corporation or partnership, or |other in¬ 
tangible property, bona tide purchases, j>rior St<> March 
third, nineteen hundred and seventeen, for and with interest 
or shares in a partnership or for and with shades in the 
capital stock of a corporation (issued prior to Majrcli third, 
nineteen handled and seventeen), in an amount not to ex¬ 
ceed, on March third, nineteen hundred and seventeen, 
twenty per centum of the total interest or shaiies in the 
capital stock of the corporation, shall be included in in¬ 
vested capital at a value not to exceed the actual ejash value 
at the time of such purchase, and in case of issini of stock 
therefor, not to exceed the par value of such stockL 

I 

Since the statute detines patents as intangible j property 
we assume that an application for a patent is also intangible 
property and may be included as invested capital 

36 subject in amount to the actual cash value thereof, 
not to exceed the par value of stock issued jtherefor. 
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See I HfJi ri'htal TornI aii'J Cabinet Sorrier Com paint, ~) B. 
T. A. 158. Tin* invested capital value is not affected by 
the 20'^ limitation of the Act. as JO'A of the capital stock 
outstanding: on March G. 1017. was more than the stock 
issued for the npplicntion. 

The [latent leual service account in the books of the pe¬ 
titioner and it- predecessor contained entries crediting pat¬ 
ent lesjal services on account of expenses in the amount of 
$2,10G from November 1G. 1012, to May 1. 1017. Between 
101G and 1017 expenditures in connection with the patents 
and experimental work had been incurred and charged to 
expenses in an unknown and substantial amount. 

The petitioner submits that because it cannot be defi¬ 
nitely ascertained whether other value besides tin* patent 
application was obtained for the $100,000 stock, and because 
it is impossible to determine the amount which was ex¬ 
pended for developing the patents and charged to expense, 
which should be included in invested capital, the petitioner 
is entitled to relief under section ‘Jin of the Revenue Act 
of 1017. 

At the hearing the petitioner moved that if the taxpayer 
is entitled to relief under section 210 of the Kevenue Act 
of 1017, the petitioner be afforded an opportunity 
G7 to show cause why any comparatives applied by the 
(Commissioner ousrlit not to be used and in tin* af¬ 
firmative that it be allowed to submit evidence under Kule 
50 as to the proper comparatives. This motion was over¬ 
ruled at the time, but was to be considered in deciding the 
case if necessary. 

It is settled that the cost of developing patents is a capi¬ 
tal expense. (UJIion Maintfact nriiuj Com paint, 1 B. T. A. 
967: CnntJelhPratt Com paint, G B. T. A. GO. 

In Drlto.r dross lino ('<>m paint, 7 B. T. A. Sll, special 
assessment was allowed where development costs over a 
lon<r period of time were charged to expense and the ac¬ 
counting method used precluded the restoration of sm-h 
costs to invested capital. 

"While it seemsj clear tht the only thin<r which was re¬ 
ceived for the $100.oon stock was the riidit in the Kinus- 
ley-Carlson patent ap]>lication, the fact that the board of 
directors of the company stated that the application had 
a value of $100,000 is not conclusive evidence of its value. 
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and we do not have sufficient evidence to permit us to de¬ 
termine what the value was. The testimonv |shows that 
the cost of development of patents was charged to expense 
in an unknown and substantial amount. In view of the 
foregoing, the petitioner is entitled to have its tax com¬ 
puted under the provisions of section -10 of tjhe Revenue 
Act of 1017, and is herewith allowed to submit evidence 
under Rule 02 as to the proper comparatives to be used. 

0. The net income and invested capital of the predecessor 
corporation (excluding any amount on account! of the pat¬ 
ent application), during the prewar peifiod was as 
38 follows: 


Year. Invested <*u]»itn 1. 

inn . $8,00000 

1012 .. 11,020 00 

lOll! 36,300 20 


Net revenue, i 

$2,036.00 | 
21,570 24 
28,439 65 


IV reentiige. 


Total 

Averago 


() 20 
18,470 17 


$o2,04o 89 
17,348 G3 


93 8< 


Section 203 of the Revenue Act of 1917 provides: 


on shall be 
>vided. 


That for the purposes of this title the deduct 
as follows, except as otherwise in this title pr 

(a) in the case of a domestic corporation, thejsmn of (1) 
an amount equal to the same percentage of the invested 
capital for the taxable year which tin* average!amount of 
tin* annual net income of lln* trade <>r business'[during the 
pre-war period was of the invested capital for the pre¬ 
war period (but not less than seven or more tlup nine per 
centum of the invested capital for the taxable jyear), and 
(2) $3,000. | 

Section 204 of the same Act prescribes the same method 
where a business 4i is substantially a continuation.” 

When the petitioner filed its 1917 return A took the 
minimum deduction of 7 per cent, and this was accepted by 
the respondent in his calculations. From the dbove facts 
we find that 9 per cent is the proper percentage jto use. 

10. The evidence shows that of the twelve patients which 
the petitioner acquired on May 1, 1917, the majority were 
related to the Kingslev-Carlson patent, which was the basic 
patent, and that their valuable life would end at its expira¬ 
tion date, August 2G, 1930. 
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These patents were llu* very foundation of the* petition¬ 
er's 1 nisi ness, ami as they covered the manufacture 

39 of an automatic coin selective piano which was su¬ 
perior to; any other on the market, it is apparent 

that they had considerable value, d'he petitioner, under 
contract, was to deliver pianos to the National Automatic 
Music Company at a price of $7.”>0 par value of the stock 
of th(* Music Company. This stock, in 1917, was selling 
for bO per cent over its par value. There was a large field 
for the sale of this type of piano. It was not until 1918 
that the Covermneiit restricted the manufacture of pianos. 
A witness testified that at the time of incorporation of the 
petitioner a prolit of $300 for each piano produced could 
have been realized and that about 1,300 pianos could be 
produced each year. This testimony as to production must 
be largely discounted, however, in view of the number of 
pianos actually manufactured and in the light of the evi¬ 
dence showing that at all times the instruments were being 
sold as tast as they could be produced. In 191 < more 
pianos were manufactured than ever before and tin* num¬ 
ber was only 309. In the prior nine years of its existence 
the petitioner and its predecessor had produced 1,348 
pianos. 

On an average investment in fixed assets of about $8,100 
and an average tangible investment of about $(1*2,000 during 
tin* period from 1913 through 1910. the National Piano 
Manufacturing Company of Illinois realized a profit of 
about $7’>.0OO per year on the sides of pianos. Dur- 

40 ing this period about 200 pianos wen* being pro¬ 
duced per year. The $<.>,000 does not actually rep¬ 
resent the net income of the company as losses were sus¬ 
tained on the servicing agreement. 'Flu* company was con¬ 
servative in its exploitation of the patents. It borrowed 
no money nor did it do any advertising. Based upon all 
the evidence we are of the opinion that on May 1, 1917, the 
patents had a fair market value of $230,000. 

Section 12 (n't of the Revenue Act of 191(5, provides: 

In the case of a corporation, joint stock company or as¬ 
sociation, or insurance company, organized in the United 
States, such net income shall be ascertained by deducting 
from the gross amount of its income received within the 
vear from all sources— 
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Second. All losses actually sustained and charged off 


within the year and not compensated by insurant 
wise, including a reasonable allowance for the J 
wear and tear of property arising out of its use 
ment in the business or trade: 


e or other- 
‘xhaustion, 
or employ - 


Exhaustion should be allowed for each of 11 lie years in 

i • 

question based upon a value of $250,000 and a jlife of the 
patents to be terminated August 2t>, It>00. 

11. If, as a result of the allowance for exhaustion on the 
patents in 1921, a net loss is shown, such loss should be 
applied against subsequent net income as provided by Sec¬ 
tion 204 of the Revenue Act of 1921. j 

Reviewed by the Board. 

Judgment will be entered on 15 dags’ notice under 
Rule 50. | 

Green did not participate. i 

i 

i 

Now, July 3, 1112!), the foregoing findings ofj fact and 
opinion certified from the record as a true copy. 

» 

[Seal U. S. Board of Tax Appeals.] j 

B. I). GAMBLE, 

Clerk l . S. Hoard of Tax vj //peals. 

41 United States Board of Tax Appeals. 

Dockets Nos. 3333 and 2048(1. 

i 

I 

National Piano Manufacturing ( \>., Petitioner, 


Commissioner of Internal Revenue, Respondent. 

I 

Order of Redrf er annul ion. 

I 

Pursuant to the decision of llie Board promulgated 
March 20, 1928, in the above entilled pi •oceeding, fhe (om- 
missioner having filed a proposed final determination with 
notice of settlement, and the petitioner having made no ob¬ 
jection to such proposed determination, it is 


5—5002a 
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Ordered .Mild decided that there is an overpayment ot in¬ 
come and excess profits taxes with respect to tin* year 1‘dli 
in tin* amount of $b.4.V).d< i; that there is a deficiency in in¬ 
come tax for the year Id-l! in tin* amount of £.*!>< *-2.f>d: and 
that there is an overpayment in income tax with respect to 
tin* vear in tin* amount of jJli.T4.44. 

(Signed) I’d >RFST D. SIFFKIX, 

.1 f» Kii>> / / . A. lltiiit'il ill I (J.i .1 / 11 it il t s . 

Xow, .1 nlv li**■_!!>. the f<»r«*u'oinu - order ot redetermina¬ 

tion cerl iti(*d from the r(*cord as a true copy. 

[Seal l. S. Hoard ot lax Appeals.| 

I». 1>. C.AMRLF. 

' ( 'll fl; l . A. UnitT'l •>! 1 (l.r . I /on Y//>’. 

Kntered (>ct. 1, 1!*-S. 

Dated Washington, 1). (- ,-. 

A t rile copy. Teste : 


('h r!; f 


l‘>. D. CAM RFF, 

N. Itniiril nf l I/.I .Ip/cn/s. 


4*J Filed Mar. :2S, 1 D*JD, Fnited States Hoard of 'Tax 

Appeals. 

(’onrt ot Appeals tor tin* District ol t olnnihia. 

1 )ocket X(>. >. 

National 1*i\no Man riAcTdaNo Company. Detitioiier. 


Da v11 > 11. {'imp, ('ommissioner of Internal Revenue, 

Respondent. 

I*cftfinit }>>i' ii"’ Urririr nf Pmstnii • • / (In' I mlrJ Stains 

Dnanl <>f 7 ax . 1 ///>» a!s. 

To the llonorahle Judges of the ('onrt of Appeals of the 
District of Columbia: 

The Xationai Piano Manufacturing Company, in support 
of this petition, tiled in pursuance of Section liMH ot the 
Act of Congress approved February ‘Jb. Id-b, entitled the 
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or: 

oO 


lisioii of the 
on October 


Revenue Act <>t l!>2d, for 11 u* review of tlio doc 
l nitod Stales Hoard of ’Tax Appeals rendered 
1. lfi2S. determining a deficiency in income jand profits 
taxes ot this petitioner for llio calendar year Ilfi22 in tho 
smn ot *:!.Si2.d9, respectfully shows to thisj honorable 
court as follows: 

T. 

I 

Statement of the Xature of the Controversy. 

j 

1. On October 11. 192b, tin* petitioner lilejl with the 
l nited States Hoard of Tax Appeals (hereaftjer referred 
to as the Hoard) in accordance with the applicable pro¬ 
ud it ion for 
come taxes 


visions of the Revenue Act of Idl'd, its 
tho redetermination of a deficiency in ill 
for the calendar voar I I'll in the smn of .44.S12.1S, as 


not ice 
respondent 
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proposed by the respondent and set forth in tin 
of deficiency mailed to the petitioner by tin* 
tinder date of September IS, Idl'd. Tho allocations as set 
forth in this petition have been finally disposed of by the 
decision of 1 he 1 >oard. 

2. Hy an amendment to the petition made onj August Id, 
ld27, during the conduct of tin* hearing In*fore j t lie Hoard, 
tin* following flirt her nlle.trat ion was made: 

In the computation of the income of the petitioner for 
the vear ld22, the respondent failed to allow ;!is a dedue- 
tion the amount of £22.04S.7d paid by tin* petitioner in 
1922, represent i 1 1 u* income taxes for the year 1921 of the 
Xational Automatic Music ('ompany repaired to be ]>aid 
by the petitioner under tin* operatini*’ arrantrenupit existing 
between boili con'i|'*anies and, in th<‘ alternaljive, if tin* 
amount of £224>4^.7<> be hold to constitute a proper deduc¬ 
tion for the year 1021, and a net loss result front the allow¬ 
ance of such deduction for the year 1921. then such net loss 
should be applied to reduce net income of the petitioner for 
the year 15)22. j 

2. The respondent, at the hearing, entered! a general 
denial. 

4. The cause beintr at issue under the rules ofjpraetice of 
the Hoard, it duly came on for hearin.tr on August Id, 1027. 
at which time the petitioner, by competent witnesses, sub¬ 
mitted testimony in support of 1 he alle.trations, a^ atoresaid. 
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5. Thereafter, on March 20, 1928. the Board promul¬ 
gated its findings of fact and rendered an opinion in which 
it held that nothing in a contract before the Board 
44 entered inti* between the petitioner and the National 
Automatic Music Company indicated that the peti¬ 
tioner had assumed the obligation of paying the income tax 
of the National Automatic Music Company and, therefore, 
that the petitioner had not shown that its payment thereof 
was a deductible item. For that reason it affirmed the re¬ 
spondent *> determination <>n that point. 

b. On October 1. 192*, the Board entered its final order 
of redeterminatiion. tixinvr the deficienev for the vear 1022 
in the sum of 8d.S72.blh 


Designation of Oourt of Review. 

I he petitioner, being aggrieved by tin* said findings, 
opinion, decision and order of the Board, desires that the 
same be reviewed by this honorable court. A stipulation 
has been entered into with counsel for the respondent, to 
the effect that the appeal may be reviewed by this court. 
Said stipulation was entered into pursuant to the provis¬ 
ions of Section lj002 (d) of the Revenue Act of 192b, and is 
attached to this petition and made part hereof. 

111 . 

Assignments of Hrror. 


The petitioner), as a basis of review, makes the following 
assignments of error: 

1. The Board erred in failing to find from the testimony 
that the petitioner was repaired to pay all expenses of the 
National Automatic Music Company, including the Federal 

income tax of the National Automatic Music Com- 
4d pany, under the service arrangements between the 
two companies. 

2. The Board erred in tailing to hold that the Federal 
income tax for the year 1921 of the National Automatic 
Music Company of 822,94*.7b. paid by the petitioner in 
1922, was a proper deduction in computing net income of 
the petitioner for the year 1922, 
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3. In the alternative, the Board erred in failijnn' to allow 
the deduction of $22,048.76 from net income of the peti¬ 
tioner for the year 19*21, and in failing to allow it lie net loss 
for the year 1921 thereby result ini*; as a deduction from 
petitioner’s income for the year 1922. 


IV 


(inclusion. 

Wherefore your petitioner prays that this! honorable 
court may review said findings, decision, opinion!, and order, 
and reverse and set aside the same, to the exteijit that said 
deduction of $22,048.7(3 was not allowed by the [Board, and 
that the clerk of the Board be directed to transjnit and de¬ 
liver to the clerk of this court, certified copies 1 , of all and 
every of the documents necessary and material jto the pre¬ 
sentation and consideration of the foregoing |j>etition for 


review and as required by the 


rules n| 


Ibis 


statutes made and provided to tin* end that the <| 
plained of may be reviewed and corrected. 

And your petitioner will ever pray. 

[Corporate Seal National Piano Mfg. Co., . 


court and 
■rrors eom- 


krizona.] 


NATIONAL PIANO M ANUFAC'jlTK I NO 
COMPANY, | 

By S. 1). THOMPSON, j 

Sen/. \ 

JACOB S. SETT).MAX. j 

At t or no if for the Pet it toner. 

2 Lafat/effe Street, 

New York C/7;/. 

46 State ok Michigan, 

Count if of Kent, .*>■; 

.. . 

I 

S. D. Thompson, being duly sworn, says that he is the 
secretary of National Piano Manufacturing Company, the 
petitioner above named, and that as such Ik* lias authority 
to and has sinned the foregoing p<‘t it ion; that hie lias read 
the same, and that the facts set forth therein are true to 
the best of his knowledge and belief, and that said petition 
is filed in good faith. 

S. D. THOMPSON. 
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Sworn to and subscribed before me this 22 dav of March, 


| Seal of Blanche Cavanaidu Notary Public. Kent 

Co.. Midi.] 

BLANCHE CAYANAlill, 
i Xotar/f Public. Kent ('<>. 

My commission expires Feb. 24, 193d. 

Now, July 3, 1929. the fore^oin^; petition for review certi¬ 
fied from the record as a true copy. 

| Seal F. S. Board of Tax Appeals.] 

B. I). GAMBLE, 

Clerk C. S. Board <>f Tar Appeals. 
47 FihM Mar. 28. 1929. 

Failed States Board of Tax Appeals. 

Docket No. 2048b. 

National Piano M ax r eactciung Company. Petitioner. 


Commissionki: of Inteilnal Revenue. Respondent. 

Stipulation. 

Whereas the Board in the above-entitled appeal had 
under consideration, infer aha. the question of the deduct i- 
bilitv for the vear 1922 of a certain item of $22,048.70 rep- 
resenting alleged income taxes which taxpayer claimed it 
was required to pay on default of another corporation in 
accordance with a contract or in the alternative, if such 
amount is a proper deduction from 1921 income instead 
of 1922 income, that taxpayer claims that Commissioner 
failed to consider such item in computing the net loss sus¬ 
tained in tin* year 1921 (see 11 B. T. A., 4b, 47. 5b and 58), 
and 

Whereas the taxpayer desires to have reviewed the cor¬ 
rectness of tin* Board's decision on the above-mentioned 
question. 
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Now, therefore, pursuant to Section 1002(d) o|f11 10 Reve¬ 
nue Act of 19*26, it is hereby stipulated by and between tlie 
parties hereto, by their respective counsel, that t|he Board's 
decision on the above-mentioned question may Fe reviewed 
by the Court of Appeals of the District of Columbia. It is 
further stipulated that the petitioner, the National Piano 
Manufacturing Company, will not request a review of the 
Board's decision by the ('ourt of Appeals of tjie District 

of Columbia, or bv anv other Court on anv other matter 

• • • 

decided therein bv the Board. 

JACOB S. SKID MAX, 
Attorney for Pci it ioner. 

C. M. Oil A REST, I 

Attorney for Respondent. 

Xow, July 3, 1929, the foregoing* stipulation ceftilled from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLjE, 

Clerk V. S. Board of Tax Appeals. 

48 United States Board of Tax Appeals, Filed June 

28, 1929. | 

i 

United States Board of Tax Appealsj 
Docket No. 20486. 

National Piano Manufacturing Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

I 

Statement of Evidence. j 

The following is the statement of evidence id narrative 
form in the above entitled cause: 

The above entitled cause came on for hearing jbefore the 
Honorable Forest D. Siefkin, Member of the Unjted States 
Board of Tax Appeals, on August 16, 1927, at Grand 
Rapids, Michigan. Frank E. Seidman, Esq. and Jacob S. 
Seidman, Esq. appeared for the National Piand Manufac¬ 
turing Company, petitioner, Orris Bennett, Esqj and John 
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F. (Jreaney. Fs»j. for A. \V. (iregg. Ceiieral Counsel, Bureau 
of Internal Revenue, appeared for tin* Commissioner of 
Internal Revenue. respondent. 

Schuyler 1>. Thompson, called as a witness by and on be¬ 
half of petitioner, after being duly sworn, testified as fol¬ 
lows : 

1 reside in (Irand Rapids, Michigan, and have resided 

there for tweiitv-tive vears. I am secretarv and treasurer 

• • • 

of the Automatic Musical Instrument Company and have 
been engaged in that capacity for two years. Prior to that 
time. I had been connected, since Ibid, with the National 
Piano Manufacturing Company, occupying the same offices, 
as secretary of the corporation. 

I devoted all of my time to tin* corporation. 1 owned 
stock in the National Piano Manufacturing Company. I 
became a stockholder in Ibid when I became connected 
with the company. My duties in a general way con- 
4b sisted in being in charge of the stock records and the 
general correspondence <>f the office: in fact oversee¬ 
ing all the clerical work that was done in the office. 

1 was also engaged by the National Automatic Music 
Company for the same period. I was assistant secretary 
and treasurer for several years and then was later elected 
secretary and treasurer and performed duties there, took 
care of the stock records and the paying of dividends. 

The 1922 Federal corporation income tax return of the 
National Piano .Manufacturing Company was received in 
evidence, as petitioner's Kxhibit No. lb, and is, as follows: 

(Here follow pages Nos. bo. bl, 52, and 53.) 


54 ITulcr Schedule L, on page 4 of the return. Item 

13P>, Income and Profits 'fax Paid to the United 
States, its Possessions, or Foreign Countries, in the amount 
of $22,04S.7i>, represents income tax paid for the National 
Automatic Music Company. The payment was made in 
1922. It was the 1921 tax’ 

In answer to the question as to what were the relations 
between the piano company and the music company that 
gave rise to the payment of the music company's income 
tax, witness testified that, under the contract between the 
two companies by which the National Piano Manufacturing 
Company was servicing the pianos for the National Auto- 
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A Statement Alta ah *4 to and Made a Part of 
Corporation I doom Tax Return for tba OalonAar Toar 1922. 


Sohodalo 23 *B" 
Ordinary A leosssary Expenses 


Adrartls lng 

166.06 

experimental 

3,017.16 

Exeoatlre Solarloo 

2,927.26 

Connies ion a on Sales I.A.M.Stook 

13, 846.48 

Legal k Audit Fees 

6,960.72 

Plano Loo at lone Exrenee 

16,047.27 

Office Salaries 

20,466.46 

Postage A Revenue 

1,891.96 

Plano Repairs 

4, 868.16 

Stationery & Supplies 

2,766.67 

Organization A Developmmt 

681.66 

Laundry A Cleaning 

64.27 

Soring Paotory Expense 

1,383.47 

Telegraph A Telephones 

647.77 

Miscellaneous 

2 , 779.10 

Mnslo Sspeue 

46,638.69 

Wages. Cartage. Ropeire, Inapeotion 

end Expenses of Operating Pianos 

263.462.74 

377,016.67 

Sohedale "E" 

Personal Property 

7,646.61 

Capital Stock 

462.60 

Franchise 

717.12 

8,826.23 


I 


! 

! 


Sahedule 

Bad Bsbts Char rad 

Casey Brener 

H. P. Kirk 
B. B. Thomas 
Sal tfc A VanderWerp 
Sigler Player Action Co. 

9m B. Reilly 


266.63 Loft oor eaployonoolleotlbL 

36.66 • • ■ • 

16.00 " 9 lo ■ 

10.66 Plspated a/d-work not oatia- 

3.22 Bankrupt / factory 

•AT Loft oar eaploy 

320.73 


The shore ltomo wore all dooldod to bo vorthlor 
and charged off daring tbo year 1921« 

l 

i 

i 

So. 6002 . 

Sation&l Piano Mfg.Co., ) 

▼a. Appellant, ) Page! Ho mS*>- 

Commissioner of Internal Rer.) 


I 

i 
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l 

matic Music Company, It bail been understood!that they, 
the National Piano Manufacturing Company, wijre to bear 
all of the expenses of the music company. 

Walter Muir, called as a witness by an- on bejialf of the 
petitioner, after being duly sworn, testified as follows: 

55 I am sixtv-five rears old and reside j in Grand 

* • 

Rapids, where I have resided since 1912!. I am a 
Lawyer, but have not engaged in practice for; thirty or 
forty years. I am president of the Automatic Musical In¬ 
strument Company, the National Piano Manufacturing 


npany. I 
al lnstru- 


dv identi- 


Company and the National Automatic Music Co 
have been connected with the Automatic Mush 

i 

ment Company, since it was organized in 1925 I and have 
been president of the National Piano Manufaetujring Com¬ 
pany, since 1911. 1 devote praetically all of my tjime to tin 

three companies. 

Witness was shown page 78 of the book previou 
tied as the minute book, to which were attached flour pages 
headed “Agreement made the Second Day of .[Inin* Ibid 
Between the National Piano Manufacturing Conjpanv and 
the National Automatic Music Company", signed by Mr. 
Thompson, on behalf of tin* National Piano Mamifaeturing 
Company, and by .1. B. Pfarr and the witness, onj behalf of 
the National Automatic Music Company, which hercement 
was received in evidence* as petitioner's Kxhibjt No. 3d. 
The said agreement is, as follows: 

“An agreement made this second day of dune, 1933, be¬ 
tween National Piano Mfg. Co., a corporation organized 
under the laws of Illinois, party of tlu* tirsl partj and Na¬ 
tional Automatic Music Company, a corporation organized 
under the laws of Arizona, party of the second part. 

Witnesseth: 

“1. First party is the owner of certain rights |to manu¬ 
facture automatic pianos and proposes to sell siij-li pianos 
to the party of the second part under the ternjis of the 
agreement. 

‘“2. The party of the second part agrees to (purchase 
automatic pianos from the first party and the parties hereto 
agree that the first partv shall sell and deliver to the partv 

w * • j 1 •' 

of the second part all of the pianos manufactured by it up 

6—5002a i 


i 
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to >].()( i().( K t( I and 1 llllt tin* parly <;! tin* -econd part will pav 
and deliver to tin* parly o| tin* Iii*.'■*.t part. so long as it has 
capital stock in its treasury for such purposes, the sum of 
k^c\ < * a 11111 k 11'( •< 1 a in 1 1* 1 11 \ dollars lor each | u a i io so s< >1 < l to 
it, said payment to be in capital -took of the partv of 
•>(j the seeoml part at par. 

“(<0 I he party ot the lirst part will procure the 
installation of all pianos mamifactmvd by it in favorable 
public* places under contracts with the owners thereof 
whereby a portion of tin* gross earn inns of such pianos 
>hali he accepted by the owners as and for a rent and com¬ 
pensation to them for permitting the pianos to be installed 
and maintained upon their premises, i he exact proportion 
ot such nr oss ea min ns to be paid to each of -aid owners to 
be determined by tin* party of tin* lirst part from time to 
tune. 1 he balance of the earnings of each of such pianos, 
less tin* amount <>l ‘Jim paid to the lirst party for mainte¬ 
nance as hereinafter provided, hereafter called the net earn¬ 
ings shall be paid to tin* party of the second part. 

“(b) t hit oi the net ea mines I nun tin* pianos, the narlv 
ot the second part shall distribute annum the holders of its 
stock, as o 1 Jen as once a month, a dividend of not less than 
one ’per cent on its outstanding capital stock, if same has 
been earned, and tin* balance ot said m*t earnings shall be 
paid into a surplus fund to he used as hereinafter pro¬ 
vided. 

“( r ) 1 he parly of the lirst part will maintain all such 

pianos in repair and change the music thereon as often as 
in its judgment may be be required and will change the 
locations thereof whom ver in its judgment it mav be necos- 
sary. paying a 11 ihe expense- ot operation and maintenance 
of such pianos, jincludiim the expenses of weekly collections 
and shall receive as compensation twontv per cent (^i)b ) 
of tin* net returns, after payment of percentage to location 
lessee. 

“(d) li is a-rced that the party of the first part in mak¬ 
ing contracts with agents for the can* of pianos, shall have 
the right to make agreements whereby a perceniauv of tin* 
receipts taken in 1 rom the pianos in charm* of anv one 
agent. can be paid t<> said agent as compensation. Jt is 
un<h*rstoo<l and agreed that in no case shall anv agent be 
allowed a percentage of receipts to exceed til'tv per cent 
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(.">()'; ) of tlie not receipts over four dollars ($4)j per week 
average upon all the pianos in liis care. 

" {< ) Tlu* surplus fund of the parly of the second part may 
he invested in new pianos Shell shall he sold to the parly ol 
tin* second part hy the party of tlu* tirst part for cash at 
Seven 11 u ud red and Im it y do! la rs each. At least twenty live 
per cent (*J.V )of i he net earnings of all pianos shall he paid 
into the surplus fund and all earnings from tlie pianos ac¬ 
quired from the surplus fund after payment of twenty per 
cent il'nh ) for maintenance has heen paid to the party of 
the iirs 1 part, and twenty live per cent (lhV/< ) placed ill the 
surplus account for investment in additional p aims, the 
balance of the earni nil's shall be available for additional 
dividends to the stockholders, until such time as tjie surplus 

amounts to the entire capital stock outstanding, and 

_ _ _ * . i • * 

•">< thereafter, all earnings of the pianos may become 

available for dividends as mav be directed bv the 

• • 

Hoard of 1 )ireetors of said National Automatic Mjusic (’om- 
pauy. No stock of the party ol the second pa lit shall be 
issued against pianos purchased from surplus, j 

**.'). The party of the first pail agrees to sell idl pianos 
manufactured bv it to the partv of the second part until 
such time as the capital stock ol the party ol tin* second 
part shall have been fully issued in payment fpr pianos 
so sold, and until then the second party shall [have the 
exclusive riylil to purchase the pianos manufact ui|ed by the 
first party. 

“4. 'file second party shall be entitled to have full in¬ 
formation as to the locations of the various pianos, the 
terms of rentals for such locations and the earnii^s of tin* 
pianos from time to lime and to this end shall be entitled 
to examine the book's and contracts of first partyjso far as 
the same bear upon tin* location, operation, repairing of 
pianos, furnishing of supplies therefor, changing music 
and making colled ions. Kemit lances of amounts'; collected 
shall be made by the tirst party to the second pajrtv on or 
before the Wodiiesdnv succeeding tin* last Satjurdav of 
each month covering the business up to said Saturday and 
the remittances in every case shall be accompanied by a 
full detailed statement or receipts and disbursements in 
connection with the operation of the pianos. 
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“5. flit* party of the second part shall have the exclu¬ 
sive i*ito have its pianos placed in the states of Ohio. 
Michigan, Indiana. Illinois. \\ isconsin and Minnesota. 

“(J. This contract shall remain in force and be binding 
upon the parties hereto for a period of ten years from 
date hereof. 

“In witness whereof the corporations parties hereto have 
caused these presents to be signed by their respective vice 
presidents and ,at tested by their respective secretaries and 
tin* corporate >eal ot each to he hereto attached all of 
which is done in accordance with action taken by the board 
of directors of each of said corporations which action has 
been duly approved by the stockholders ot each ot said 
corporations and all of which is done in the presence ot 
the undersigned witnesses in the dav and veal* first named 
above written. 

NATIONAL PIANO MFG. CO., 

By W. IOOIL 

Vice-President. 

Attest: 

S. 1). THOMPSON, 

Secretary. 

|seal. J NATIONAL AUTOMATIC MUSIC 

COMPANY, 

13v AY. IOOR, 


Vice-President. 


Attest: 

| SEAL. 1 


J. D. FARR, 

Secret or f/. 


In the presence of: 

J. A. BONNELL. 

F. P>. PHIPPS. 

5S The agreement of the piano company to service 

the pianos on the basis of :2() r r of the net weekly 
collections did not result profitably to the National Piano 
Manufaeturing Company. The service arrangement had 
no relation to tin* sales arrangement. Thev were two en- 
tirely separate t ransactions. The sales were one thing and 
tin* operating of the instruments, under the service con- 
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tract, was another tiling. The piano company }ost money 

on the one and made monev on the other. The two trails- 

* 

actions were kept separately. The profit on manufacturing 


costs and the profit from manufacturing wot 


Id be one 


not antici- 


tliing, and the service department was an entirely separate 
institution. The expense of the service department was 
kept separate, and as the War came on, because of labor 
increase, the time came when the piano company lost 
heavily on the 20% arrangement, which was 
pated, when the arrangement was entered into. 

The profits, before deducting the loss on the service con¬ 
tract, were approximately $80,000 a year, on the average. 
The profits, after deducting the loss on tin* service contract, 
were approximated $57,000 a vear, for the yesJrs 1013 to 
1917. * ‘ ‘ | 

The foregoing is all of the material evidence Adduced at 
the hearing before the United States Board of Tax Ap¬ 
peals pertaining to the assignments of error set forth in the 
petition for review of the decision of the United States 
Board of Tax Appeals. 

J. S. SKI DM AX. 

JACOB S. SEIDMAN,! 

Attorney for Petit iolucr, 

2 Lafayette Street, 

New Y(M, N. Y. 

59 The foregoing is all of the material evidence ad- 
dueed at the hearing, and in order that the same may 
be preserved and made a part of this record, this state¬ 
ment of evidence is duly approved and settled tjiis 28 day 
of June, A. D., 1929. 


(Sgd.) 


BEXJ. II. LITTLET )X, 


Member Idiited States Board of Tax Appeals. 

Now, July 3, 1929, the foregoing statement of evidence 
certified from the record as a true copv. 

i 

[Seal I . S. Board of Tax Appeals. | j 

B. I). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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60 Filed Mar. 28, 1929, United States Board of Tax 
Appeals. 

United States Board of fax Appeals. 

Docket Xo. 20486. 

National Piano M ani'i-wcti'iied Company. Petitioner. 


David 11. Blairi, Commissioner of Internal Revenue, Re¬ 
spondent. 

Pilecipk koii the Period. 

To the Clerk of the United States Board of Tax Appeals: 

Von will please prepare and, within sixty days of the 
date of tiling of the Petition for Review, in the above 
stated ease, transmit to the Clerk of tin* Court of Appeals 
for the District of Columbia, certified copies of the follow¬ 
ing’ documents: 

1. The docket: entries of proceedings before the United 
States Board of Tax Appeals in the case above entitled. 

2. Pleadings before the Board. 

3. Amendment to the petition for the year 1922 read 
into the record at tin* hearing and transcribed in the re- 
porters minutes on page 174, together with the Commis¬ 
sioner's general denial. 

4. Petitioner's, Kxhibit Xo. 15). which is a photostat copy 
of the Federal income tax return for the year 15)22 of 
tlie National Piano Manufacturing Company. Incorpo¬ 
rated in Statement of evidence. B. 1). G. 

5. Findings of fact, opinion, and decision of the Board. 

6. Petition for Review. 

7. Statement of the evidence settled or agreed upon. 

The foregoing to be prepared, certified, and transmit¬ 
ted as required by law and the rules of the Court of Ap¬ 
peals for the District of Columbia. 

JACOB S. S FI DM AX. 

Dated New York, X. Y., March 27, 1929. 

JACOB S. SFIDMAX, 

Attorney for Xatioual Piano Manufacturing Co .. 

2 Lata yet to Street . 

Xew York, X. Y. 
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Now, July 3, 1929, the foregoing praecipe certified from 
the record as a true copy. j 

[Seal Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of T\ax Appeals. 

I 

61 United States Board of Tax Appeals. 

! 

Docket Xo. 20486. j 

I 

National Piano Manufacturing Company' Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 
Ordered that the time for preparation of jevidence and 
transmission and delivery of record snr petition for review 
of the above entitled proceeding in the Court of Appeals, 
District of Columbia, be and it is hereby extended to July 
15, 1929. " I 

(Signed) BEX.J A MIX 11. LITTLETON, 

Member C. S. Board of Tax Appeals. 

Dated Washington, D. C., May 27, 1929. | 

A true copy. Teste: 

[Seal Board of Tax Appeals.J 

B. D. GAMBLE, 

B. J). GAMBLE, i 

Clerk V. S. Board of Tax Appeals j 

i 

Endorsed on cover: Board of Tax Appeals!. Xo. 5002. 
National Piano Manufacturing Company, Appellant, vs. 
Commissioner of Internal Revenue. Court pf Appeals, 
District of Columbia. Filed Jul. 10, 1928. j Henry W. 
Ilodges, Clerk. 
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In the 


(Emirt of Appeals, 


District of Columbia. 


National Piano Manufacturing 
Company, 

Appellant, 


Commissioner of Internal 
Revenue, 

Appellee. 


April Terrm, 
1929 j 
No. 5002 


BRIEF FOR APPELLANT. 


Statement. 


This appeal relates to the federal income tax li¬ 
ability for the calendar year 1022 of the appellant, 
and is taken from a decision of the United States 
Board of Tax Appeals, rendered October 1, 192|8 
(R. 41). It is brought to this court by stipulation 
(R. 47), and a petition for review filed March 2$, 
1929 (R. 42). 

Questions Presented. 

j 

The petition for review presents the following 
(iu est ions: 

1. Whether the appellant is entitled to have the 
payment in 1022 of ?22,04S.76, representing the fed* 
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eral irico ne tax for the year 1921 of the National 
Automata* Music Company, allowed as a deduction 
in computing' appellant's net income for the year 
1922. 

2. In the alternative, whether this deduction 
should be allowed for the year 1921. and any result¬ 
ing net loss for that vear allowed as a deduction 
from appellant's net income for the year 1922. 


Manner in Which Question Is Raised. 

The Commissioner of Internal Revenue deter¬ 
mined a deficiency in tax for the year 1922 (R. 7). 
The appellant appealed to the United States Board 
of Tax Appeals, and its appeal, among other things, 
was directed to the failure of the Commissioner to 
allow as a deduction the payment of $22,018.70 
made in 1922 by the appellant, representing the 
1921 federal income tax of tin* National Automatic 
Music Co., or. in tin* alternative, his failure to al¬ 
low it as a deduction for 1921. and the consequent 
effect oil 1922 income by reason of the net loss pro¬ 
visions of the law (R. 11). 

The United States Board of Tax Apjieals affirmed 
the action of the < Vmmissioner t R. 12, .*>>. 24). The 
ap]>ellant now desires to have the decision of the 
Board reviewed. 


Errors Relied Upon. 

The errors assigned are as follows (R. 44. 45) : 

1. The Board erred in failing to find from the 
testimony that the appellant was required to pay all 
expenses of the National Automatic Music Com¬ 
pany, including the federal income tax of the Na¬ 
tional Automatic Music Company, under the serv¬ 
ice arrangements between the two companies. 


I 


-• The Board erred in failing to hold that the 
federal income tax for the year 1921 of the National 
Automatic Music Company of $22,048.70, pa id by 
tlie appellant in 1922, was a proper deduction! in 
computing net income of the appellant for the ylmr 
1922. 

•>. In tin* alternative, the Board erred in failing 

' i * 

to allow the deduction of $22,048.70 from net !in- 
come of tin* appellant for the year 1921, and in fail¬ 
ing to allow the net loss for the rear 1921 therdbv 
resulting, as a deduction from apjndlant's income 
for the year 1922. 

i 

j 

Statement of Facts. 

i 

i 

The ap]>ellant has been engaged in the manufac¬ 
ture and oj>eration of automatic pianos and mii^ic 
rolls (R. 50 ). The National Automatic Music Cojn- 
pany had contracted to purchase pianos from t^ie 
appellant, and the appellant, in turn, agreed to serv¬ 
ice the pianos (It. 18, 19). Under these service ar¬ 
rangements, it had been understood that the ap¬ 
pellant would bear all the expenses of the Music 
Company ( R. 54). Accordingly, the appellant paid 
the 1921 federal income tax of the Music Company 
on the quarterly due dates from March to De¬ 
cember, 1922, in amounts aggregating §22,048. j(» 

(R. 54). | 

The appellant treated this amount as an expense 
on the books in determining its net income for the 

i 

vear 1922, but in preparing its income tax return, 
the item was shown under “unallowable deduction^" 
as if it were a payment for “income and profitjs 
taxes paid to the United States". (Schedule L on 
Page 4 of 1922 federal income tax return, R. 50, 
54). The Commissioner determined a deficiency ip 
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tax for 1922, but in so doing, he did not treat the 
$22,048.76 as a deduction (R. 7). 

The appellant's returns were prepared on an ac¬ 
crual basis { R. 21). 

Summary of the Points of Law. 

1. The Board committed reversible error by fail¬ 
ing to consider the evidence, and by making find¬ 
ings which have no support in the record. 

2. The appellant was obligated to make the pay¬ 
ment in question, and it is deductible in computing 
taxable net income. 

•>. The payment is deductible for the year 1922. 

4. In the alternative, the payment is deductible 
for the year 1921. 


Discussion. 

1. The Board Committed Reversible Error by Fail¬ 
ing to Consider the Evidence, and by Making 
Findings Which Have No Support in the Record. 

Undoubtedly both sides concede that the precise 
manner in which the appellant handled the $22,- 
048.76 item in issue on its return was erroneous. 
The appellant obviously confused the treatment of 
the payment of its own income tax with the pay¬ 
ment of someone else’s tax. The non-deductibilitv 

•- 

of the former is admitted. The latter, howe' er, is 
not the! payment of income taxes as such. Its true 
nature, and hence, its deductibility, depends upon 
the circumstances giving rise to the payment and 
the relation between the parties. If to the payer 
it represents an ordinary and necessary business ex- 



pense, it is deductible (Section 214 (a) Revenue 

Act of 1921). If it is not such an expense, then so 

far as we are here concerned, it is not deductible 

and the appellant cannot prevail. 

The Hoard held against the appellant on t^ie 

ground that “nothing in the contract indicates thjit 

the petitioner assumed the obligation to pay the ip- 

come tax of National Automatic Music Compant" 

(R. 33, 34). [Italics supplied.] In so holding, tljio 

appellant perceives that the Hoard wholly ignored 

the unmistakable and only evidence on the subject. 

Instead, it interpolated in the relations between tlje 

parties “the contract’* that had nothing to do witjh 

the situation, but existed in regard to an entirely 

• * • 

different subject matter. 

Schuyler I). Thompson, appellant's witness, tes¬ 
tified that the appellant made the payment as ap 

outgrowth of the relations between it and the Musilc 

! 

Company in servicing the pianos for the Music Conj- 
pany (R. 54). The witness was not only secretary 
and treasurer of the appellant, but was also assist¬ 
ant secretary and treasurer of the Music Company. 
As an officer of both companies, and his consequent 
knowledge of their affairs and relations, his unconj- 
tradicted testimony establishing the nature of the 
payment should stamp the matter with finality an<j 
conclusiveness. Vet the Hoard in its finding of fact) 
and opinion makes no reference to or use of his tesj 
timonv at all. Instead, it refers to a contract eni 

*- i 

tered into with the Music Company by another cor-j 
poration—a predecessor of the appellant—a con¬ 
tract introduced at a completely different stage ofj 
the proceeding with respect to an entirely different!, 
issue. Finding nothing in that contract expresslyj 
providing for the payment by the appellant of tliej 
Music Company's income tax, the Hoard decides! 
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that there was no obligation in that respect, and 
hence rules against the ap]>ellant. 

Clearly, tlmre is something wrong on the face of 
things. Obviously, the first error is the failure of 
tlie Board to regard the only direct testimony on 
the matter in issue, mentioning it neither in the 
findings of fact or the opinion, but instead, refer¬ 
ring to and relying solely on a contract which was 
not part of the testimony on the subject, and cer¬ 
tainly was not conclusive or all embracive as to the 
entire relations between the parries. 

This i Honorable Court can. of course, consider 
only questions of law. but whether the Board's find¬ 
ings are supported by any substantial evidence and 
hence in accordance with the law: whether the 
Board has suppressed «ny evidence and hence was 
led into an erroneous conclusion: whether the 
Board has failed to find as a fact that which 
a fair consideration of the evidence establishes as a 
fact and requires its inclusion in a finding of fact 
—all these are questions that the decisions well es¬ 
tablish to be inquiries of law. Thus, in the case of 
Kendrick Coal <£♦ J)oek Company vs. Commissioner* 
I’D Federal 2nd. 559, the Court pointed out that, 
“Whether a particular finding of fact is supported 
by any substantial evidence is a question of law <md 
this question of laic cannot be renewed unless all 
of the evidence bearinq upon it is returned." 
(Citing numerous cases.) [Italics supplied.] In 
that case, it was held that the findings of fact of the 
Board did not include the basic evidence upon 
which its opinion was founded. The Court accord¬ 
ingly reversed the decision of the Board even thouyh 
the facts were embodied in the opinion of the Hoard. 
In this case, not only were the essential facts omit¬ 
ted from the Board's findings, but they were not in 
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the opinion either. Also, in the case of Flannery 
vs. Will cuts. Collector , 25 Federal 2nd, 951, the 
Court held, in a similar situation, as follows: 

"We may search ‘the record to find whether 
there is any substantial evidence to support the 
lower court's finding that as a matter of fact, 
these gifts were made in contemplation <|>f 
death*. If there is no such evidence, the Court 
erred in law." 

I 

The Court then proceeded to analyze and consider 
the evidence, and found that it did not support thje 
finding of the lower Court, which was accordingly 
reversed. 

I 

Likewise, in the case of Ox Fibre Brush Company 
vs. David II. Blair , Commissioner of Internal Rev¬ 
enue, decided by the V. S. Circuit Court of Appeals, 
4th Circuit, on April 9, 1929 (Paragraph D-9173, 
1929, C. C. II.), the Court, in reversing the Board, 
held as follows: j 

“While the Board's findings of primary facts 
are conclusive, the Court must inquire into 
other facts in order correctly to determine 
whether the Board's conclusion is supported 

bv the evidence, namelv, whether it is in ac 

#. * •' » 

cordance with law." 

The Court then found that there was no evidencej 
whatsoever to support the Board's conclusion; in-! 
stead, that the evidence supported the position of; 
the taxpayer. 

In view of the foregoing, it is evident that the 
Board having failed to consider the evidence, and 
having made findings not supported by the record, | 
has committed reversible error. 


i 




s 


2. The Appellant Was Obligated to Make the Pay¬ 
ment in Question, and It Is Deductible in Com¬ 
puting Taxable Net Income. 

It is unnecessary, however, to remand the case for 
further findings in accordance with the evidence. 
The transcript of the record is sufficiently complete 
so as to enable the court presently to dispose of the 
matter in issue. 

As already pointed out. the unequivocal testimony 
showsithat under tin* contract between the Music 
Company and tin* apjxdlant. tin* appellant had to 
pay ihe tax of the* Music Company. The Board 
looked at a contract and found no such obligation 
expressed. The findings of fact show that the con¬ 
tract on which the Board relied was introduced in 
connection with the issue of the valuation of a cer¬ 
tain patent to establish that tin* profit on the sale of 
pianos had nothing to do with tin* servicing arrange¬ 
ments: Xowhere. however, does the record indicate 
or suggest that this* was the all-inclusive and sole 
•■contract* between tin* Music Company and the ap¬ 
pellant. Thompson's testimony clearly proves the 
contrary, it is difficult to understand, therefore, 
why the Board should foist upon the issue in ques¬ 
tion. testimony submitted in connection with an en¬ 
tirely different issue, especially where the Board 
had to make a far-reaching and unsupported as¬ 
sumption that a certain contract before it on the 
other issue not only applied to the present one. but 
was exclusive in application. 

Surely parties can have more than one contract 
or arrangement between them. In the normal course 
of business relations extending over manv years, as 
did this one. it is to be expected that there will be 
anv number of understandings, modifications, etc. 

• v 
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And when a witness takes the stand, is possessed jof 
all the facts, and under oath swears that the con¬ 
tract between the two companies obliged one jto 
make a payment for the other, is it correct for; a 
judicial forum to declare in effect ‘‘We will npt 
recognize such obligation because we do not see any¬ 
thing about it in some other contract you drew lip 
vears ago.*’ 

Certainly support for such a declaration cannbt 
l>e predicated on the suggestion that the earlier ajr- 
rangement attained to the dignity of a writing, 
while any later agreement was represented by 
oral testimony. It is almost too fundamental to re¬ 
quire citations on that proposition, but see l\ S. vp. 
Raine- Andrews Lumber Co,, 262 Federal, TSTf; 
Kalnibach, Logie d Co., 195 Mich. 417, 161 X. \T. 
919. ! 

But even if we need to coniine ourselves solely tp 
the contract that the Board clung to, the testimony 
must be taken as establishing that the instrument 
was amplified or enlarged, or perhaps had no beat¬ 
ing at all, and since this is a controversy not bp- 
tween the parties to the original instrument, but be¬ 
tween one party and an outsider, such testimony 
must be heeded without reference to the parole evi¬ 
dence rule. (Jones on Evidence, 3rd Edition, pagp 
687: Valdes vs. Central Altagraeia, 225 U. S. 581 
High stone vs. Burdette, 61 Mich. 54, 27 X. W. 852 j 
John T. Morris vs. Commissioner, 15 B. T. A. 260. 

Still more—even if we are further confined so ap 
to admit of nothing but an interpretation of thd 

* i 

written contract, the very fact of the payment in 
question would indicate that the parties regarded, 
the appellant liable for it. And that being the case,| 
would it be consonant with justice for a court to at-j 
tempt to override the intent of the parties as mani-j 
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fesred by thoii* own interpretation and conduct, and 
instead foist upon them an arrangement directly 
contrary to the meaning of their acts. Regardless 
of wlie" mighr lx* done ;is between the parties them- 
selves, at least a third person should be bound by 
ihe interpretation tin* original parlies placed on 
their own understanding. 

And yet another phase—and an important aspect. 
We start with tin* fact that rite navment was made 
by the appellant. The appellant is a corporation 
engaged in business for profit. It has many stock¬ 
holders. It is not a philanthropic institution. It 
makes no “gifts'* to other ’profit institutions in ?20,- 
000 amounts. The whole logic of the case and its 
background must show that the payment in question 
would not be made unless the appellant was obli¬ 
gated to make it. Surely there is nothing in the rec¬ 
ord indicating that it was a gratuitous contribution 
to rise treasury of the Music Company to the detri¬ 
ment of the appellant’s stockholders. To hold that 
the appellant was not so obligated is to say that it 
gave away funds that it should not have. In effect, 
the whole situation would take on an ultra rircs as¬ 
pect. Yet. is there anything about the transaction 
that in the slightest suggests that what was done 
was other than in the normal course of business, 
with due regard to the rights of stockholders and 
the financial welfare of the corporation. 

It is evident that no matter from what approach, 
the same destination is reached establishing the 
justification of the deduction by the appellant based 
on the payment made by it for tin* Music Company 
in accordance with the undertsanding of the parries 
requiring the payment to lx* made. 

Having progressed thus far, the deductibility of 
the item becomes apparent. It is the clearest sort of 
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ordinary and necessary expense incurred on com¬ 
pany business. Similar situations have been con¬ 
sistently ruled upon in favor of the taxpayer. Article 
109 of Regulations 02 (applicable to the Revenue 
Act of 1921) definitely provides that the taxes pa}d 
by the lessor for the lessee is additional rent, and 
deductible. So also here. The tax paid for the Music 
Company by the appellant was additional expense 
incurred in connection with the service arrange- 
ments. 

3. The Payment Is Deductible for the Year 1922. 


This leaves for consideration in what year th|e 
payment is deductible. The appellant prepared iljs 
return on an accrual basis, and the question nar¬ 
rows itself as to whether it is 1921, the year for 
which the tax was paid, or 1922, the year in whicji 
the payment of the tax became due and was made}, 
that controls. The apoellant believes that 1922 i£ 

* i 

the proper year for the deduction for the following 
reasons. 

The 1921 rax was due and payable in 1922 (Sec¬ 
tion 250 (a ) of the Revenue Act of 1921). The liaj- 
bility to the Music Company, therefore, came int<j> 
existence in 1922, and was liquidated in that year. 
All factors, hence, seem to conjoin in making 1922 
the year of the deduction. A few cases might profit} 
ably be cited in this respect. In the appeal of L. S\ 
Ayera <f- Co., 1 B. T. A. 1135. the Board held that 
the federal income tax is an expense of the business, 
due and payable in the following year. This de-| 
cision has been approved time and again by the! 
Board, and was approved by the Circuit Court ofj 
Appeals for the 3rd Circuit in Blair vs. Ragley Lum¬ 
ber Co. on February 15, 1929 (Paragraph D-9102,1 
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C. C. II.). and by the 5th Circuit in the case of Com¬ 
missioner vs. Pittsburgh Knife ct Forge Co. (Para¬ 
graph D-9081, 1929 C. (\ II.). The case is now be¬ 
ing followed bv the Treasure Department at this 
time. 

The Board followed the same principle in the ap¬ 
peal of Guam nice ('oust ruction Go., 2 B. T. A. 1145. 
in which it held, at page 1150. as follows: 


•‘Income and profits taxes arc a current an¬ 
nual expense as much as taxes imposed by any 
State or any political subdivision thereof, not 
including taxes assessed against local benefits. 
The fact that they are specifically excluded 
from the deductions allowed by the statute in 

determining the taxable net income does not in 
* 

the least change their character. . 1 * annual ex¬ 


penses they constitute for accountin'; purposes 
proper chnrpcs apainst the ' urn hips of f he pear 
in which they become due mu! mutable, and the 
payment thereof can have no more effect upon 
the invested capital of the year in which tin* 
payment is made* than would tin* payment of 
any other operating expenses** (italics sup¬ 
plied ). 


Especially in ’point is that these principles were* 
recognized and followed with approval in tin* case 
of railroad companies that had leased roads of other 
companies and agreed to pay the income tax of the 
lessee. Froridence cG Worcester Knit road Com pan y , 
5 B. T. A. 118b. following tin* cases of Xonrich <G 
Worcester Railroad Company , 2 B. T. A. 215, at 
page 218. which was approved on appeal in the case 
of I . S. vs. Xonrich & Worcester Railroad Co.. 10 
Federal 2nd, 944. 

It thus appears that the tax being due and pay¬ 
able in 1922. that is the vear when the liabilitv ac- 

• • 

crued, and hence the year in which the deduction 
is to be allowed. 
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4. In the Alternative, the Payment Is Deductible 

for the Year 1921. 

It may be that because of the holding - of the court 
in U. 8. vs. Anderson and l\ 8. vs. Yale <1* Towne 
Hf(j. Co., lit>1) U. S. 422, and also the holding of the 
Board in the appeal of All American ('ablcs. Inc., et 
al. y 10 B. T. A. 213 at 219, this Honorable Oouijt 
may be of rile opinion that the deduction should by 
allocated to 1921, on the theory that the income tak 
of the Music Company in a broad sense accrued as 
the income on which the tax was to be paid was 
earned. If so, the appellant asks that it be so held 
in order that anv net loss so resulting for the rear 

■ ' • i 

1921 may he applied against 1922 income, pursuant 
to the provisions of Section 204 of the Revenue Act 
of 1921. j 

It is the appellant's view that the cases just cited 

I 

are not applicable to a situation as here presented 
As between the Music Company and rhe Govern 
ment. it may perhaps be said that in an economic 
sense the earnings of 1921 are burdened with fh< 
1921 tax charge. But as between the Music Com^ 
pany and the appellant, the appellant's liability for 
the payment of the tax came into being and subsist-! 
ed as a liability when the tax became due and pay¬ 
able. However, since the deduction in either year] 
mav have the same ultimate effect on account of thel 

* i 

carry-over of net losses from 1921 to 1922, the ap-j 
pellant will not further stress the point. 

Conclusion. 


The course the disposition of this appeal should 

follow seems to be a clear one. The onlv testimony ! 

* *■ ! 

was submitted by the appellant. The testimony es- j 
tablished that the appellant paid the 1921 tax of j 
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the National Automarie Music Company in the sum 
of >5-2.048.7(5. in accordance with the arrangements 
existing with the Music Company. These arrange¬ 
ments imposed tI k* obligation for making the pay¬ 
ment in question. Tin* Hoard ignored the evidence 
in this respect. Ii gave consideration only to a con¬ 
tract that had no express relation to the present sub¬ 
ject matter. 

Hut even if the Hoard were correct in engulfing 
this contract, and this contract alone, it further 
erred in failing to give effect to flu* unmistakable 
testimony showing an enlargement and amplifica¬ 
tion of the contract, as well as an interpretation 
placed upon it by the parties, all of which is unas¬ 
sailable by a third party. 

The obligation being clearly imposed, not a scin- 
« * • • 

tilla of evidence being available to suggest in the 
slightest a gift or gratuituos payment by the appel¬ 
lant. the item must clearly be allowed as a deduc¬ 
tion. As the payment became due and payable in 
1022. it is deductible in that year. In the alterna¬ 
tive. it becomes deductible in 1021 when the income 
on which the tax was paid was earned. 

Accordingly, the decision of the Board should be 
reversed, and the Hoard directed to correct its 
errors and recompute the appellant’s liability on 
the basis of allowing the deduction of §22,048.7(5 for 
1022 (or 1021 and tin* effect that this mav have on 
1022 considered). 

Res]>ectfully submitted. 

Jacob S. Shipman, 

Counsel for Appellant, 

2 Lafayette Street. 

New York City. 
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National Piano Manitacti’kixg Company, 

appellant 

v. | 

Com missionkii of Internal Revenue, appellee 


APPEAL MOM Till: FOAL'D OF TAX APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION 


The only previous opinion is that of the Uijited 
States Board of Tax A]meals (R. 1.1-:>?>), whidh is 
reported in 11 1). T. A. 4(>. j 
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for review filed March 28,1929 (R. 34), pursuant to 
the provisions of the Revenue Act of 1926, c. 27, 
Sections 1001, 1002, and 1003, 44 Stat. 9, 109, 110. 

QUESTION PRESENTED 

Whether the amount of the 1921 income tax of 
the National Automatic Music Company, paid by 
appellant in 1922, is deductible from appellant’s 
gross income for 1922. 


STATUTE INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 234. (a) That in computing the net 
income of a corporation subject to the tax 
imposed by section 230 there shall be al¬ 
lowed as deductions: 

(1) All the ordinary and necessary ex¬ 
penses paid or incurred during the taxable 
vear in carrying on anv trade or business, 
including a reasonable allowance for sal- 
arieis or other compensation for personal 
services actually rendered, and including 
rentals or other payments required to be 
made as a condition to the continued use or 
possession of property to which the corpora¬ 
tion has not taken or is not taking title, or 
in which it has no equity. 

STATEMENT OF FACTS 

The facts found by the Board, pertinent to the 
question involved in this appeal, are as follows: 

The appellant in this proceeding is an Arizona 
corporation having its principal office at Grand 
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Rapids, Michigan, and was organized May 1, 1917, 

I 

to succeed a corporation of the same name organ¬ 
ized under the laws of the State of Illinois in 1909. 
(R. 13.) S 

On May 1, 1917, when the appellant was organ¬ 
ized, it acquired the assets of the National Piano 

i 

Manufacturing Company of Illinois. (R. 14.)j No 
new books were opened. (R. 15.) 

The new corporation took over all properties of 
the old, and made an exchange of stock with the 
stockholders of the Illinois corporation. The au¬ 
thorized capital stock of the new corporation j was 
increased to $1,200,000, of which $50,000 was ipre- 
ferred. The plant continued to produce C u t°" 
matically selective pianos. (R. 15.) 

On June 3,1913, the National Piano Manufactur¬ 
ing Company of Illinois entered into an agreement 
with the National Automatic Music Company! for 
the sale and servicing of its product, the pertihent 
portions of which are set forth in the record at 
pages 16-18. The provision pertaining to the ques¬ 
tion at issue in this appeal, section (c), paragraph 
(2), is as follows (R. 17) : | 

(c) The party of the first part (appellant) 
will maintain all such pianos in repair and 
change the music thereon as often as ini its 
judgment may be required and will chajnge 
the locations thereof whenever in its judg¬ 
ment it may be necessary, paying all the ; ex¬ 
penses of operation and maintenance of such 
pianos, including the expenses of weekly col- 
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lections, and shall receive as compensation 
twenty per cent (20''*) of the net returns, 
after payment of percentage to location 
lessee. 


(j. This contract shall remain in force and 
be binding upon the parties hereto for a 
period of ten years from date hereof. 

The National Piano Manufacturing Company 
made money upon the sales of pianos, but lost 
money under the servicing agreement. The above 
agreement'was in force 1 on Mav 1. 1917. 

The appellant’s returns were prepared on an 

accrual basis. (R. 19.) Its income tax return for 

the vear 1922 was tiled on March 15. 1922. An item 
% 

of $22,948.79 tax for the year 1921 paid in 1922 by 
the appellant on account of the National Auto¬ 
matic Music Company, under an alleged agreement, 
was not deducted on the return. (R. 20.) In 
1925. the appellant and the National Automatic 
Music Company consolidated and the new com¬ 
pany was called the Automatic Musical Instrument 
Company. (R. 24.) Upon the question of the de¬ 
duction of the tax of the National Automatic Music 


Company, raised by amendment (R. 10-11). the 
Board held that, appellant having failed to estab¬ 
lish an obligation to pay this tax under the contract 
between it and the Music Company, the amount 
so paid was not a deductible item (R. 28). In ar¬ 
riving at the deficiencv in tax due for 1922, in its 

O * 7 
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order of redetermination, the Board accordingly 

1 

did not deduct from gross income the amount so 
paid. From this decision this appeal has | been 
taken. The other questions before the Boarjd are 

i 

not involved in this appeal. 

! 

i 

SUMMARY OF ARGUMENT 

i 

Appellant, before the Board, had the burden of 
proof and was required to prove the existence of 
a contract obligation under which it paid thej 1921 

i 

tax of the National Automatic Music Company. It 
failed to prove that such obligation in fact did ex- 
ist, and therefore failed to discharge the burden of 
proof. 

The Board's conclusion is supported by the| evi¬ 
dence. The onlv contract introduced in evidence 

i 

contains no provision requiring the paymeijt of 
the tax in question, and the oral testimony does not 
support any theory that the contract may subse¬ 
quently have been enlarged or a new contract en¬ 
tered into. In either case, this court will not re¬ 
weigh the evidence. 

& . I 

Even if a contract obligation to pay the 1921 tax 

had been proved, since appellant was on thej ac¬ 
crual basis, liability therefor accrued in 1921, and 
the amount paid may not be deducted in 1922, 
which is the only tax vear before this court. 


6 


ARGUMENT 

I 

The right of appellant to deduct from gross income the 
1921 income tax of National Automatic Music Com¬ 
pany, paid by it in 1922, was conditioned upon appel¬ 
lant’s proving a contract obligation to pay the tax, 
and appellant failed to discharge its burden of proof 

The sole question involved is the deductibility 
under Section 214 (a) (1), as an ordinary and nec¬ 
essary business expense, of taxes for 1921 paid by 
appellant in 1922 for and on behalf of the National 
Automatic Music Company. Deduction is claimed 
on the ground that appellant was obligated by con¬ 
tract to make the payment. 

The contention is made in appellant’s brief (pp. 
5, 6, 8, and 9) that the Board erred in considering 
the contract in evidence (R. 41-44) as the only 
contract between the appellant and the Automatic 
Music Company and had ignored testimony which 
it is asserted established another contract or under¬ 
standing bv virtue of which appellant was required 
to pay the; taxes, and is, therefore, entitled to the 
deduction claimed. The Commissioner denied the 
deduction and his action was upheld by the Board. 

It is settled law that the ruling of the Commis¬ 
sioner is prima facie correct and the burden of 
proof is upon appellant to establish its claim by a 
fair preponderance of the evidence. United States 
v. Rindskopf, 105 U. S. 418; Wick wire v. Reinecke, 
275 U. S. 101; Avery v. Commissioner, 22 F. (2d) 
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6; W. K . Henderson Iron Works & Supply Co. y. 
Blair, 25 F. (2d) 538. ! 

Appellant, in its brief, relying upon oral testi¬ 
mony of a very indefinite nature, contends that the 
Board erred in considering this contract to be the 
sole contract between the two companies- and seeks 
to give the impression that there was another con¬ 
tract to which Schuyler D. Thompson referred in 
his testimony. Appellant refuses definitely jto say 
that there was in fact another contract, hojvever, 

i 

but in the alternative suggests that the amount paid 
may have been pursuant to a modification of the 
original contract or as an outgrowth of business 
relations between the companies. 

To sustain the burden of proof, appellant jcalled 
two witnesses. Schuyler D. Thompson, secretary 
and treasurer of the Automatic Musical Instrument 
Company, and from 1913 to 1925 secretary (>f ap¬ 
pellant, who testified as follows (R. 40-41) | 

Under Schedule L, on page 4 of the ijeturn, 
Item 13B, Income and Profits Tax Plaid to 
the United States, its Possessions, o^ For¬ 
eign Countries, in the amount of $22,(^48.76, 
represents income tax paid for the National 
Automatic Music Company. The payment 
was made in 1922. It was the 1921 tajx. 

In answer to the question as to what were 
the relations between the piano company and 
the music company that gave rise to th£ pay¬ 
ment of the music company’s incomb tax, 
witness testified that, under the contract be - 
tiveen the two companies by which thb Na- 
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tional Piano Manufacturing Company was 
servicing the pianos for the National Auto¬ 
matic Music Company, it had been under¬ 
stood that tliev. the National Piano Manu- 
factoring Company, were to bear all of the 
expenses of the music company. 


It should be noted that the witness testified that 
under the contract between the two conijntnies it 
had been understood that tliev were to bear all of 


the expenses of the music company. 

Walter Muir, president of the National Auto¬ 
matic Music Company and of the Automatic 
Musical Instrument Company, and since 1911 
president of appellant, the second witness, testified 
(R. 41) : 


Witness was shown page 78 of the book 
previously identified as the minute book, to 
which were attached four pages headed 
‘•Agreement made the Second Dav of June, 
191J. Between the National Piano Manufac¬ 
turing Comnauv and the National Automatic 
Music Company.*' signed by Mr. Thompson, 
on behalf of the National Piano Manufac¬ 
turing Company, and by J. B. Pfarr and the 
witness, on behalf of the National Auto¬ 
matic Music Company, which agreement was 
received in evidence as petitioner's Exhibit 

N ” _ *v> 

(>. oo. 


The contract referred to bv the witness is set 

• ■ 

forth at length and paragraph (c) thereof covers 
the agreement as to expense. The Board held that 
nothing in the contract indicates that the appellant 
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assumed the obligation of paying the income tax of 
the National Automatic Music Company. (jR. 28.) 

i 

Appellant contends that there was some other 
contract which grew out of the relations I of the 
parties which justified the deduction of thi taxes 

i 

paid, but the Board could not make such a finding 
from the foregoing evidence. Had there been an¬ 
other contract certainly the two officers |of the 

* 

company would have had more definite knowledge 
of it than shown by their testimony. The failure 
to produce the evidence brings the case within the 
doctrine announced by the Circuit Court <|)f Ap¬ 
peals for the Fourth Circuit in the case of Brooks 
v. Commissioner of Infernal Revenue, 35 Fj. (2d) 
178, where it was said (R. 179): 

The evidence that would make the! situa- 

i 

tion perfectly clear was available to tlijc peti¬ 
tioner, but was not furnished bv him. i 

As appellant was seeking to deduct the amount 
paid, upon the ground that it was paid pursuant to 

a contract obligation, appellant was requited to 

i 

prove as a fact the existence of that contract obli¬ 
gation. To support a judgment for appellant, the 
Board was required to find as an ultimate fact the 
existence of such a contract obligation, or eviden¬ 
tiary facts from which such ultimate fact would 
%> 

follow as a conclusion of law. Botany Mills v. 
United States, 278 U. S. 282. The decision |>f the 
Board leaves no doubt that appellant failed to 
prove the existence of such a contract obligation to 
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the satisfaction of the Board and accordingly 
failed to discharge the burden of proof. 

II 


Even if a contract obligation to pay the tax in question 
had been established, the amount paid in 1922 would 
not be deductible in 1922 because the appellant re¬ 
ported income on the accrual basis, and any liability 
to pay this tax would have accrued in 1921 


The Board found as a fact that the appellant's 
“returns were prepared on an accrual basis.” (R. 
19.) Accordinglv all liabilities accruing in 1921 
mav be deducted in 1921 onlv. 

Section 22,2 of the Revenue Act of 1921, by ref¬ 
erence to Section 212 (b) thereof, requires that in¬ 
come shall be computed in accordance with the 
method of accounting regularly employed in keep¬ 
ing the boojks of the taxpayer, provided the method 
employed clearly reflects income. This taxpayer 

had an inventorv, and. therefore, clearlv to reflect 

* « 

income was required to report income on the ac¬ 
crual basis, and did so, as the Board found. It 
follows that since appellant made its returns on the 

accrual basis it could deduct the liabilities onlv in 

* 

the vear in which thev accrued and not in the vear 
• * % 

in which they were paid, unless paid in that same 
year. The tax of the National Automatic Music 
Company for 1921 accrued in 1921, as all of the 
events fixing its amount had occurred. Therefore, 
if deductible at all, the sum so paid was deductible 
in 1921 only. 



11 


! 

In the case of United States v. Anderson, 269 
U. S. 422, wherein was involved the question of de¬ 
termining the year in which certain munitions taxes 
for 1916, paid in 1917, could be deducted, the Su¬ 
preme Court said (p. 440): 


Only a word need be said with reference to 
the contention that the tax upon munitions 
manufactured and sold in 1916 did nop accrue 
until 1917. In a technical legal sense it mav 
be argued that a tax does not accrtie until 
it has been assessed and become due; but it 
is also true that in advance of the; assess¬ 
ment of a tax, all the events may occhr which 
fix the amount of the tax and determine the 
liability of the taxpayer to pay it. In this 
respect, for purposes of accounting J and of 
ascertaining true income fora given Account¬ 
ing period, the munitions tax here ijn ques¬ 
tion did not stand on anv different!footing- 
than other accrued expenses appealing on 
appellee’s books. In the economic and 
bookkeeping sense with which the j statute 
and Treasure decision were concerned, the 

* t i 

taxes had accrued. 


AVe submit Section 204 of the Revenue I Act of 
1921 referred to by appellant (Br., p. 13) jhas no 


application to the case presented. 

If the appellant had proved a legal obligation to 


pay the tax of the National Automatic Music Com¬ 
pany, which is not conceded, the amount ipaid in 
1922 for the taxes of 1921 is not deductible from 
gross income for 1922, the year in which paid, since 
its books were kept on the accrual basis ajnd the 
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liability for the 1921 income tax of the Music Com- 

panv accrued in 1921. The onlv rears befoi*e the 

Board were flic rears 1922 and 1922. and the onlr 

• * 

rear before this court is the rear 1922. Conse- 
• • 

quentlr. if there was an obligation to par the 1921 
lax, the amount paid is not deductible in 1922. 

CONCLUSION 

It is respectfully submitted that the decision of 
the ITiited States Board of Tax Appeals should 
he affirmed. 

(5. A. Yorxc.QrisT, 

Assistant AHorm // General. 

Si '.WALL Ki'.V, 

F. Fi>\VAia» Mitculll, 
Special Assistants to the AJiorney General. 
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